




A 


S Y S T E ]N^ 

OF THE LAW OF 

MARINE INSURANCES 


WITH THREE CHAPTERS, 

ft 

ON BOTTOMRY, 

ON INSURANCES ON LIVES, 

ON INSURANCES AGAINST FIRE. 

' i 

JAMES ALLAN PARK, Esq. 

ONE OF HIS MAJESTY'S COUNSEL. 

(now one of the judges 
OF HIS majesty’s COURT OF COMMON PLEAS.) 


Lex (de qua agiinus) est font cequitatis. cicero 


THE SEVENTH EDITION, 
WITH CONSIDERABLE; ADDl^riONS.^. 


IN TWO VOLUMES. 
VOL. II. 


LONDON: 

PRINTED BY A. STRAMAN, 

LAW-PRINTEH TO THE KING’s MOST EXCEUENT MAJESTY, 

FOR J. BUTTERWORTH AND SON, FLEET-STREET, j AND 
J. COOKE, ORMOND-gUAY, DUBLIN. 

lbl7.. 




CHAPTER XIII. 

• • 

Of Prohibited Gojods. 

* * 

subject of the present chapter is materially conpectetl 
with that of th(‘ foregoing; and indeed follows as a con- 
sequence Irom the doctrine there advanced. We then saw 
that a contract Ibundcd upon tlut which was contrary to law, . 
could newer be carried into effect. Thus by the laws of 
alinos/ all countries, the exportation and importation of cer- 
tain <-oniinodities are declared to be illcg.al: to act contrary to l,d.Kaimj, 
tluit prohibition is clearly a contempt ot legal authority; and 
coiisequi'utly a moral wrong. If the acc itself be illegal, the 
insurance to piotect such an act must alijp be contrary to law : 
and therefore void. Agreeably to this principle, it seems to Roccus de 
lu've been laid down by the writers upon the subject, as a 
geneial and universal proposition, that an insurance being 
in.ide, although in general terms, does not comprehend pro- 
hibited goods; and therefore when the insured shall procure 
sueli eomihodities to be shipped, the undttivnta bciri;^ ignortnU* 
o/ //, by means of which the ship and cargo are confiscated, 
the insurer is disc barged. In this passage from Itoicm, it may 
b(‘ inferred, that if the underwriter ilacw that the goods were 
prohibited, the insurance would be valid. But we trust, it 
was sufficiently shewn in the preceding chapter, that that will 
not alter the case: betaine no consent or agreement can 
render a contract giiod and valiil, w'hich, upon the face of it, 
is contrary -to law. In Fiance this rule w’,,*' adopted so long 
ago as the year i60o : for 'in the work of a very respectable ^ 
writer of that age we find this passage; assuremces se peuvent Le Guidon, 
faiicMi tout e sot le de merthandizcy jiouivu que le tratisport ne , 

'-'lit pas ptohihe par les edicts ct ordonnanccs du roij. And from Emerigon 
an authority no less respectable, it appears that the Ijiw of 
Fiance has undergone no alteration since that period; for, tom. i. c. 
he says, « that those elfects, the importation or exportation 
VOL. 11. B or c c • “ of 
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of wliicli i?) proliibilcd in f) anc^^ cannot bo the subject- 
“ matter of tin' contract of in&iiraH«»j^anil if they shoiilil be' 


“ coiifFcatcil, the insurers are noj 


wonsibl 


t/n; trul/i has been declared bij a, special 
“ 'J’Jie assurance is void, and no picinl? 
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Tile law of J'.iiglan(f, wliobe ceinnvercial regulations hav( 
surpa,)ji;d those of every other nation in the world, has also 
introduced such a ruU: into its s\ stein ol' mercantile juris- 
})nidcnce; and the oldest wi iters upon the subject have taken 
notice of it. it is said, if proliibitid goods are laden 
“ aboard, and the nicrehaiiL insures upon the general policy, 
it is a (juestion whether if such goocK be lawfull^y sei/ d at 
prohibit(*<l goods, ^ the insurers ought to ani'.etr. it is toe- 
“ ceived they ought not : ior il' the got'd-. aie at the tniic of 
“ tlic ladiiiff unlawful, and the lader knew olTlie same, such 
iF^suraiicci A\ill not (.'blioc* {]w, insurer to unswcr llie loss: for 
llie saiiic is not such un rrsMiranee as the law supports, biu : 
fraudulciit one/’ 




A ^ 5 W. 


)iit it is not upon the-opinioiis ufU ai iicd men mere !\5 tliai 
docliiric is founded in the Eni^lis/i law ; for the lec^islatnu^ 
liave by po.ative sialiiles declarct^ their ide as upon the .snbjeel. 
It ap;)(‘ars from the j)i’eanib1e to tliat seclion of die sUiLuto 
about to b.‘ quoted, dial a eustoin, hik^hly pvc judicial to tlu^ 
rovcituc of t!ic country, Iiad prevailed, anel was inciTxi.;in(»‘ lo 
very alarming degree, oi importing great tjiianiitios of goods 
from ibrc'ign states in a fraudidtaiL and clandesLine luaniier. 
without pnyiog the* cir'/o)ms and duties ])ayablc‘ lo the crown: 
and tliat this evil had been encouraged and promoted by soinr 
ill-designing men, who, in defiance of the laws, had under- 
taken insurers, or otherwisfg to di liver sneli ge('d> .^o 
clandestinely imj)oi ted, at llieir charge aiji'i h.nvird, inio llif 
houses, warehouses, or jmssession, of ilu' osMiers oi ‘Uicl 
goods. Ill (;rder to remedy this mischiel, it was eiiaeleik 
tliati all and every [ler.son and pcr.sons, who, by way oi 


• n/r 

“S;i4, ij,i6. ** iiiisuruncc or otherwibc, .should imdeileke or agree ; > ilelivei 
500I. penal- « any good 3, wares, or nieichandizeb wluii' never, l i L^e i-'ii- 
Vonpemns^ . -ported 
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ported j^’oin [)arts beyond ihe seas, at any port or place insuring to 
whatsoever within tliis kingdom of Enfdnvd^ dominion of 
JVales^ or town of Bcmdck upon Trvu'd. vvithout paying s^ods. 
the duties and customs that sIionld.be dne and payable for 
the same at such importation, or am/ prohibited goods ^vhat- 
soe,ver ; or irf pursuance of sncl» insnrancc, undertaking, or 
agreemont, should deliver, or calisc or pirocurc to be deli^ 
vered, any prohibited goods, or should deliver, or cause or 
procure to bo delivered, any goods* or merchandizes what- 
soever, without paying suc!i duties and Customs as afore- 
said, knowing thereof, and all 4^nd every their ^aiders, 
ab(‘tlers and assistants, rlKuiid for every such offence forfeit 
and lose the sniii oiy/cc hundred pounds^ over and abova^ all 
other foriMtiiies and p(‘iialL*c., to \U)icli they arc liable by 
any act alivady in -orce.'” Jt is caiacted, that all and Seer. 15', 

“ (a'(‘rv pei>,on and pi'r^oiw, who should agree to [)ay any 
Mini or sums of money for the ins'nring or convoying any sured. 
gooils or merchandizes tliat dmsdd be so import^aJ, witlunit 
paying die cusn^nis and duties diu‘ and pc«yable at the im- 
portatiiui llnreol’, or (^1' any pro!iih!^‘(] g<n vis vvl>atr.oever, 
oj’ sl?onld u‘C('i\(‘ or take* Mich pi'ohibireci goods into his or 
their lioii'^e* (>i waiehonse, or oilier [)lace <ui land, or such 
other goods befort‘ such eiNttims or tfuli“s wc'.'o |v:id, knCi;v- 
ing theri^of, should also i*or every mu*!) olienec^ Idrfeit and 
K)se the iik(‘ sum oY hve hundred poinich'; ^haun.' half ol 
i1k‘ '^;nd K)i’l(*itiirt‘.= ti> [)c to (lii‘ir majestic'-, and tiie otficr 
hall Uf llu* i nlt.»nii(‘i’, or to such jiersons as sijould sue lor 
i!u' : ame. And il' the insurer, conveyor, or managiM* of 
such fraud shoidd bt‘ the di -coverin’ of the "aiiic, he should 
not only Iwa'p the insurance money or reward given him, 
and be iliscliargrtl of the })enalties to wliicJi he was liable • 
by reason id' such ollimec, but should also have to his own 
use one half ol’ the Ibrfeitures hereby imposed upon the party 
or parlies making sueli insinanc e or agreement, or receiv- 
ing the goods as afoi’e^aitl ; and in case? no discover'’*shoul(l ^ 

“ l)e iiKido by i1k“ iir-^urcT, couM-yor, (sr u);in:iy( r as aibrcsaici, 

“ aiul tlie parly or parties; ijiburcd or coiictni-'d iu Micliagrto- 
“ incia blioiild make tliscovery tlim’olj lie should recover and 
“■ receive back such insurance money or premium as be liad 
“ |iaid upon such insurance or agrecmenl, and should have to 
liis own U'C one moiety ni' the Jbrii'itiftes imposed upon 
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sach insurer, conveyor, or manager as aforesaid, ^lulshouU! 
“ also be discharged of the forfeitures hereby imposed upon 
^ hiuj or tliem.” 

B 

t 

A few years afterwards, lustrings, the manufacture of whicl^ 
^ till then was little known in Efigland, having been worked to 
great perfection by the Rtfyal Lustring Company, the legisla- 
ture found it necessary to protect this branch of trade, by pro- 
hibiting the importatior. of such silks from foreign countries 
into this, without ‘paying the duties, whether by direct means, 
0^36^1 ^ insurance. It was enacted, “ that every per- 

“ son, who should import any foreign alamodes or lustrings 
“ from parts beyond the seas, into any port or place within 
“ the kingdom of England, dominion of Wales, ^-c. without 
“ paying the rates, customs, impositions, and duties, that 
“ should be due and payable for the same at such importation, 
“ or should import .any alamodes or lustrings, prohibited, by 
“ law to be imported, or should, by way of insurance or 
“ otherwise, undertake or agree to deliver, or in pursuance of 
“ any undertaking, agreement, or insurance, should deliver, 
“ or cause to be delivered, any such goods or merchandize, 
“ and every person who should agree to pay any sum or sums 
“ of money, premium, or reward for insuring or conveying 
“ any such goods or merchandize, or should knowingly take 
“ or receive the same into his, her, or their house, shop, or 
. “ warehouse, custody or possession, such person or persons 
“ sljould and might be pro.iecuted tor any of the offences or 
matters aforesaid, in any action, suit, or information.” 

s»ft. 2. The second section of this statute enables persons to sue for 

, the penalties imposed by the former act of William and Mary 
by action o?' debt, bill, plaint, or infoi'ination, in any of His 
Majesty’s courts of record of Westmmster. 

Mir. c. I. Wool being the staple manufacture of this kingdom, it 
* I’^Ed always deemed a lieinous offence to transport it out of 

c. I. the realm: for we find it was forbidden at the common law'; 

and afterwards more expressly in the reign of Ed-joard the 
c. 3x. Third,* since which period this branch of trade lias been 
much attended to, and any oficnees against it have 
4G.1.C.11. met with corporal and pecuniary punishments by several 

subsc- 
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»ul)sequen't statutes. Tins being the case, an insurance upon 

wool so to be expoi’ted must liave been void ; because the 

very foundation of the contract was contrary to law. But 

notwithstanding these restrictions, the practice of exporting 

wool became so frequent, as well as the practice of insuring 

, such cargoes, and undertaking to deliver them safely abroad, ' 

that it became necessary for the legislature to interpose, and 

by a new declaration of the law, and the imposition of 

a heavy penalty, to endeavour to check ^the growing evil. 

Accordingly it was enacted, that every person, who by way i z g. i. 

“ of insurance or otherwise, should undertake or agree, that ‘ 

“ any wool, wool-fells, wool-stocks, mortlings, shortlings, 

“ worsted, JJy;. should be carried or conveyed to any jiarts 

“ beyond the seas from an}' })ort or place whatsoever within 

“ this kingdom or Irelayid ; or in })ursuance of such insu- 

“ ranee, undertaking, or agreement, should deliver, or cause 

‘‘ to be delivered, any of the said goods, in parts beyond the 

“ seas, such person, and all and every his aiders, ^-c. should ^ ^ 

“ for every* such offence fbrteit aiul lose the sum of five Hie ” 

“ hundred pounds.” The next section inflicts a like pe- "'su'erwho 
, ii*ii* • 1* insiirei or 

riiilty on the insured: and the iollowing one, m order to procures 
encourage the parties to disclose such contracts, releases the *(, 

party informing fi'om all tJje penalties to whicli he liimself reign parts, 
was subject, and also gives him the whole of the forfeiture, Scct. 3 °. 
after deilucting the charges of the prosecution. 

But in order wholly to prevent this illicit exportation of 
wool, it was necessary for tlie legislature to go one step fur- 
ther : because', as policies are iVcqueutly made on goods, as 
well as on ships, in which the insurer undertakes, in consi- 
deration of the premium, to bear all the risks and hazards of 
the voyage; and as it is generally unknown to the insurers 
what sorts of goods are loaded on board any ship or vessel, it 
happened that insurances were made on wool or woollen yarn, 
to be carried from Great liritaia or Ireland to tbreign ports, 
or on woollen manufactures to be carried from Ireland. There- 
fore it was declared, “ that all policies of insurance, which Same art, 

“ should be made on goods and merchandizes, loaden or to *• 33- 
“ be loaden, on any ship or vessel bound from Great Britain on woollen 
“ or Ireland to foreign parts beyond the seas, which should 
“ afterwards appear to be w'ool or woollen yarn, or any other 

c c 3 “ species 
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“ sjjccies of wool, or woollen manufnctures from IrAand : and 
“ all policies of insurance which should be made on any ship 
“ or vessel bound from Great Britain or Ireland to ibrciiirn 
“ parts beyond the seas, which .should have on board any' 
“ wool or wooHen y'arn, or any otiior species of wool or wool- 
“ len manufiicturesfroin Ireland,^ ^hould be deemed and takeji 
to be null and void, notwit hstandint; any words or u<j;ree- 
“ ment v,hatsocv(‘r, Xvhjch should be inserted in any such 
“ policy of insiirayce; Jiiul nothing should be recovered by 
*•’ the qssured in cither case for loss or damage, or for the 
“ premium which should have been given as the consideration 
“ I’or in.'ruring sucli goods and merchandizes, ship oj' vessel.” 

This latter ‘act, as far as relates to Ireland^ has been repealed 
by a subsequent .statute of 20 Geo. S. c. 6 . 

In a late session of'parliament an act passed for reducing all 
the laws relative to the exportation of wool into one statute ; 
and for the first offence of that sort inflicts a poi}alty' of 5©/. 
with six months’ solitary impri.sonment for exporting wool, c^'r. 
The 4<;lh socti(»n of that statute declares that, “ every person 
“ or person.'- who, by way of insurance or otherwise, shall un- 
“ dortake o!‘ agree tfcat any' sheep, wool, or any t)thcr of the 
“ enumerated articles in the statiite, shall be carried or con- 
<< veved to any parts beyond the scas,/rom any port or j)lace 
“ whatsoever within this kingdom, or in pursuance of such 
“ um.'ertakiiig or agreement, shall deliver, or cause or j)rociire 
*'• to bk.' deli\ered, any sheep, wool, 4c* in parts beyond the 
“ scikS, such ])ersmi or per-son.s, their aiders and abettoi>, .shall 
npoi', coinietitai be liabie to the fame punishment as the 
“ exportei>.” 

The next section inflicts a like penalty upon the persons 
^paving for such insurance. 

But as insurances arc fretpu-ntly' made on good.s, the insurer 
not knowing what the goods are, it is declared that “ all poli- 
“ cies of insurance which .shall be made on goods and mer- 
“ chandizes, laden or to be laden on any ship or ve.sscl bouml 
“ from Great Britain to foreign j'arts, which shall afterwards 
** appear to be wool, woollen, or v/orsted yarn, ^e. shall be 

“ deemed 
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“ deemed and taken to he null and void, notwithstanding any 

words or agreement whatsoever, Avhich .‘liall he inserted in 

O 

“ such policy of insurance, and notliing shall he recovered 
“ by the assured from the insurer for loss or damage, or for 
“ the premium which shall have been given as the considera- 
“ tion for such insurance.” , 

From an attentive view of these statutes, the idea of the 
Hrilish parliament may he clearly And dgcidedly collected : 
and the statutes just referred to are the most general yi their 
import thfUcould be found U])on the subject ; and consequent- 
’y the most pi’oper to he mentioned here. 

'I'he question naturally <H'ciirs, uh.'xt “ouds come umh-r the 
description of ju-ohihited gocals, so as to render an insurance 
upon them void. To mention hy name all the different kinds 
uf merch.iiulizc, which fall under that description, would be 
tedious and. as it should seem, wholly unnecessary. Thu' 
much may be laid down as a general proposition, that all in- 
surances upon goods, forbidden to hi* i-xported or imported, 
by positive statutes, by the gtmeral rules of our municipal 
law, or by the king’s proclamation in time of is:ar ; or which, 
from the nature of the cuimnodily, and by the laws of nations, 
must, necessarily be contraband, are absolutely null and void. 

Under the first division may be ranked all offences against 
/lie revenue-laws of this e.oimtry ; and therefore if an insurance 
were made in order to protect smuggled goods, such insurance 
would doubtless be of no efreel. 'Fo this head also may be 
rt'ferred any breach of the iiavigation-aets, which were estab- 
lished lor the ju’otcctio.), encouragement, and advancement of 
our conmicrcial and naval interests; and which have produced 
those effects to the woujclerlul extettsion of our commerce, and 
the aggrandizement of the nation. At a very early period of 5 Riji, i. 
the history of this country, sevc-ral wise provisions were mado,'-’^' 
by parliament, solely with this view : but oti account of the 
low state of commerce in tiiose ages, w'hich was the more de- 
pressed by the warlike spirit of the nation, and the intestine 
commotions that agitated and disturbed the state, those j)ro- 
visious in some measure failed of their cdlect. But the most 
benefic ial statute for the trade and commerce of England is 
liio I'amous navigation-.act, which passed soon after the rcstor- 

c t; 1 atioii 
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ation of Charles the Second ; the outlines of whicli were first 
framed, in the time of the commonwealth, by Oliver Cronvwell. 
By the reports of historians, we do not find that he framed it 
with any view to those Deneficial effects, which sprang from 
it, bat with a partial and confined intention, being designed 
by him to mortify our own sugar-islands, which were disaf- 
fected to the parliament, and held out for the King, by stop- 
ping the lucrati\e trade, which they then held with the Dutch. 
Another motive for his ‘conduct was this, that as the Dutch 
were at that time rising into opulence and wealth, and had 
given him disgust ; and as their commerce did n^^consist so 
much in the produce of their own country (which afforded but 
few commodities) as in being the general carriers and factors 
of Europe, he had it in his jiovver to affect their trade in a 
considerable degree, by prohibiting all nations from importing 
into England in their own bottoms any commodity, which 
was not the growth ‘ and manulacture of their own country. 
At the restoration, however, those plans, the good effects of 
which had probably been experienced, were adopted by the 
Icffal and real constitution of the countrv, and were consider- 
ably improved by inserting clauses, which had been ov(!rlooked 
and omitted in tlie original design, or which time and ex- 
perience Inid j)ointed out as necessary to the completion of that 
.system, the beneficial effects of which are at this day most 
sensibly felt. It is not wltolly inij)erlinent in a work like the 
present to state briefly tlie outlines of a statute, so* considerably 
affecting the conunercial interests of the nation, and which 
has served as the groundwork of all subsequent laws for the 
good management of British navigation. 

The first section of the act declares, “ that no goo<ls shall 
“ be imported into, or exported out ofj any plantations or 
“ territories to fiis Majesty belonging in Asia, Africa, or 
“ America, but in such ships only as belong to the people of 
“ England or Ireland, Wales or Berlviclc, or arc of the built of^ 
“ and belonging to any of the said territ*)ries, as the pro- 
prictors thereof, and whereof the master and three-fourths 
“ of the mariners are English, (which wortl, by a subsequent 
“ statute, 13 and 14 Ca?-. 2. c. 11. s, 6. was explained to 
mean His Majesty’s subjects of England, Ireland, and his 
plantations generally), under penalty of the forfeiture of all 

“ the 
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“ the goods and commodities which shall be imported intOy 

“ or exported out of, any of the said plac' s, in any other 

ship or vessel, as also of the ship and vessel.” It is also 

declared, “ that no goods of the growth, manufacture, or Sect. 3. 

“ production of Africa, Asia, or America, be imported into 

“ England, Ireland, Wales, Guernsey^ Jersey, or Berxvick, in 

“ any other ships than such as belong to the people of Eng- See an act of 

“ land, Ireland, Wales, or Berwick, oy of the plantations to 

“ His Majesty belonging, ns the proprietors thereof, and piohibiting 

“ whereof the master and three-fourths of the marineiis are 

“ English, under the penalty of the forfeiture of all such '''rownsilk 

“ goods, and of the ship. ” {(t) 

No ooo(K of foreign groivlli, production, or rnaiinfiictiirc, sect. 4. 
wliicli are to bo broui^lit into En^laiicL Ireland. Wales. (Tuern-^ ^ section 
seijy Jcrseij^ or licrwick^ in ^'7?g//.s//-buili shipping, or otlicr ab to t]ic im- 
shipping belonging to some of the aforesaid places, and navi- 
gated by Euglish mariners as aforesaid, shall be brought from drugs by 
any other places but those of the growtji or manutheture, or 
from those ports where the goods are first usually shipped 
for transportation, under the penalty of the forfeiture of all 
“ such goods as shall b(? imported from any other place, as 
also of the said ship/' 


It shall not be lawful to load in any ships, whereof any Sect. 6. 
.stranger or strangers born (uiiJess such as be denizens, or na- 


(rt) Therefore where a j>oliey w^as eObeted upon a Dnnhh ship at and 
from Bengal (in which there arc Danish settlements) to Copenkageyi, and the 
ship loaded, on the 5th of Alarch 1797, at CalciUla, contrary to the 
iz Car. 2. c, 18. s. I. the insurance was held to be void, althcni^h the prac- 
tice of loading ships at CalciUla had prevailed for a great length of time ; 
and the act of 37 Geo. 3. c. 117. which passed soon after the shipment in 
question took place, authorised such shipments in future. 

So also in die same court it was held, that a Swedish ship, insured at and 
from her loading port in the East Indies to Gollenbnrghy hail (’ontra\ ened 
the navigation laws of Great Briiainy by taking in part of the cargo at 
Madras^ and consequently that the insurance wa« void. 

And in the Court of King’s Bench it was suhsequontly held, that colonial 
produce could not legally be shipped from the British West Indies for 
Gibraltar ; and cannot be therefore the subject of a valid insurance; nor 
dors it alter the ease, that leave was given by the policy to exchange the 
goods at another island, the goods never having been in fact exchanged, 
and the original destination, when shipped, being Gibraltar y that purpose 
was illegal. 


Morck V. 
Abel, 3 Bos. 
& Vull. 35. 


Chalmers v. 
^^• 11 , 3 Bos. 
u Pull. 604, 


Lubbock V. 
Polls, 

7 East, 449. 


“ turalizcd) 
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“ turalized) be owners, part ow'ncrs, or master, whereof tliree- 
“ fburtlis ol' the mariners, at least, shall not be English y any 
“ lislj, victual, goods, .and merchandizes, from one port or creek 
oi England, Jrelandy Wales, Ouernseij, Jersey, or Ber'vcic/c, to 
“ another port or creek of the same, tinder penalty, and fbrfei- 
“ lure of all such goods^ together \vith tlic 'sliip or vessel.” 

“ Where any privih'ge is given by the book of rates to goods 
“ or conniiodities exported or imported in E 7 iglish~hm\i ship- 
“ })ivg, that is to say, shipping built in England, Ireland, Wales, 
. “ (htei nsey, ,frrsey, Bernnck, or in any of the lands, dominions, 

“ and territories belongiiiir to His Majcsly, in Africa, Asia, or 
“ Awrrico, it always is to be understood, that the master and 
“ three-fourths of the mariners be E?ig/ish and where it is 
“ rctjiiired that the master and three-fourths of the mariners 
“ be English, the tme intent thereof is, that they shouhi coii- 
“ tinue such during the whole voyage, unless in case of sickness, 
‘‘ death, or being taken prisoners in the voyage, to he provcil 
“■ by the oath of the master or chief officer of the sliij).” 

Sect. S. The eighth section prohibits the importation of goods of the 

growth of Miiscfny/, Jlnssia, or the Oitumnn or Turkish empire 
into Engla?id, except in 7'j7tg//.s7i’-built ships, w hereot' tlie master 
and three-fourths of the mariners must also he English, under 
the p'cnulty of forfeiting both ship and goods. 

, . die iiiiitii section declares, that all wines ofihe grow'lh of Eraui-e 
Sc 14 Car. r. of (h'iDumij, miportofl in any other than Ei/glish ves.-els, shall be 
6 (>0 "i? * deemed alieu.s' goods, and pay all strangers’ customs and duties : 
c 15. s. I. which provision i.s extended to certain commodities, named in 
the act, of the growth of Spain, the Canaries, Madeira, Portugal, 
Sect 10. or the IVcsta'u Islands, and of Muscoiu/, Jtussia, and Turkeij. It 
« was also ordained by the next subsequent section of tlu' statute, 
in order to prevent the colouring or buying of Itireign ships, that 
no foreign ship .should pa.s.sas a ship to England, Ireland, IValts, 
or Bcr’wick, until tliosc claiming the said ship should make ap- 
pear to the chief officer of the customs that tlu'y were not aliens, 
and should have taken an oath, that such ship was bona/i'dLpmd 
without fraud, by them bought for a valuable consideration, 
expressing the .sum, and also the time, place, and persons, from 

whom 
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vvJioni it was bought, ;nul who wei*c the part owners: upon 
which oath that tlicy slionkl receive a cortiticuo , w hereby such 
ship blioukl in future* pass, and be deemed a ship belouoiugto 
the said port, wliere the oalli was so taken, and receive ific pri- 
vileges of such ship. "I Jie ollicers; of the cu.- loins arp not to .Sect. ir. 
allow any privih'gc to any foreign-buih ship, until c’crtilicate 
nranted, or juoof of those things i-equimi by tlii' act. 13 y 
the 13th r,eclion it is [irovided, lha|>tlns,acf i.-> not inti'udcd to '...n. 13. 
I'estrain (lie importation of any EasI-Ind/a coinsnodities, loaden 
in i’//gh.' 7 i-built shipping, wliereof the nuister and three- • 
fourtlis of the mariners are EngU^fi, Iroin the usual place of 
loading in those seas, to the soutliuard and eastward of the 
Cape of' Good llopi., r.ldnnigh (he . 'lid port ; he lujt the very 
jilaces of their grov.tli. d'lieie i- also a ]>ro\ isi\,n in favour Sect. 14& 
of goods imported flora Spain. Vorlagal., the 'Izoif yiuih h'a^ ^ 
iiU’ i'c'ih'Uii didI GovK’t . ^*0 (i(1s iiiul COD 1 niodil los 

(lOM v -cdl oil Jroiii Hie i 7tli section Iin- ^,.a. 17. 

oeT-i.e- ii dul}" (ij)(>ri every Frcuc/i ship coining into Fji<^[arJ. 

Vnd it was lastly enacted, that tlx' ships Ireland^ 

/fe/cs', or llcrxcich^ sailing to any pfaniatioiis in Asia^ 

Africa^ or yhmiica^ should he l)onnd in snllicienl -nrtilies, 
in proportion l(* the bm'd(‘ii of the ship, to liring tlie goods 
loaded at such j)lantations inlo EnA^i^id. 

Such were lh(} provisions of this ianKais siatnte, Iranicd by 
the wlvdom of our ance.-ioi'^ Ihr lie* pioniolion ol‘ cvir naval 
and maritim(‘ ^trc'iigth ; upon th:^ /..tiulc !.a\'i‘ all .siil)-o<|nent 
coinnu'reial r(‘gulntioiis bctai 'Vtun llii ; 

source llit‘y have derived soli<hl\ and :^trcna,ih. lha in v;iin 
have such rules been Ira.inah if insui aiwe^ upon the iiapori- 
atioii or exportation ol the coinniodilies mentioned in these 
r^tatiite.s are to be tolereaed. Ir would be to reiuh'r void ihe^e 
good and wise plans, a^ul to ‘-et tlu' arts oi’the legi>!aliir<‘ :ih 
defiance. The conclusion is, that such insurances arc abso- 
lutely null, and of no etrect. 

It was said, in a former pari of tln< ciiajiw r, dial an in* 

-uraiice njxm any goods, tlie cx[io!talioii (>r importation of 
whicli was forbidden by iIk? royal j)roclanial it/u in time of war, 
was equally void, as if prohibited by statute. 'J'lie reason of i Dlack. 
this that tlm King’s proclaiiuition in time ol'war has equal 

force 
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force with an act of parliament, and is no less binding upon 
his subjects. The consequence of this doctrine is, that tlie 
breach of such a prohibition is equally criminal with the 
breach of a statute; and no contract can be founded upon 
such cryninal act, or have any validity. These principles 
were fully considered jn the preceding chapter; and the law 
upon the subject was clearly settled in the case of Delmada v. 
Moiteux, there cited^ at J^ngth ; in which it was held, that 
the King had ai^ unddubted right to lay on an embargo in time 
of \\ar ; that the consequence of a breach of such a proclam- 
ation had not been fully asc ertained, but it was certainly a 
criminal act ; and wherever a man makes an illegal contract, 
the courts of justice will not lend him their aid to compel a 
performance. 'Hie underwriter was accordingly discharged 
from the demand set up against him. 

A cargo licensed m.iy be insured, and the insurance of 
part is not vitiated, though other part of the cargo is no( 
licensed, and illegal. 

And where a licence is granted to export gunjiowder, and 
more was exported than was specified in the licence, the ex- 
portation of the excess only, was lield to be illegal ; and there- 
lore an insurance on the whole cargo was sujiportcd as to ^o 
much for which the licence was obtained. But where there 
was no licence, the Court of King’s Bench held an insurance 
void in tolo^ part of the cargo being illegal. Parkin v. Dirk^ 
1 1 East, 502. 

A sentence against a neutral by a British Vice-admiralty 
Court, is sufficient evidence from which to presume that the 
ship had been engaged in some illegal transaction. A neutral 
meeting by agreement a British vessel, Ibr the purpose of re- 
ceiving gunjiowder and arms, is illegal, even though the lat- 
tel' should have had a licence to export them for the purposes 
of trade. Gibson v. Main, i Marsh. 39. and Gibson v. Service, 

1 March. 1 1 9. 

We now come to consider those commodities which, from 
their nature, as well as by the laws of nations, arc contraband. 
Upon this occasion Grotiits and Bynkershoek are the best 

1 5 guides 
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guides that can possibly be followed ; and from them we may Bynk. iib. i. 
collect, that it is unlawful to carry any thing to besieged cities 
or fortresses ; a rule which they declare to have been esta- 
blished by common* consent, and the usage of all nations. 

Grotius divides goods into three kinds : such as can only be i.ib. 3. c. i. 
of use in time of war ; and these are clearly contraband, such ^ 
as arms and ammunition : 2 diy, Such as answer no purpose 
in war, and are merely intended for pleasure ; and these may 
be lawfully conveyed to an enemy : hut the third kind are of a 
mixed nature, such as money, provisions, ships, and the ma- 
terials of ships ; in which case, before we can decide upon the 
propriety of exporting such commodities, the situation of the 
war between the contending parties is to be considered. 

Upon this point his reasoning is excellent : “ If,” says he, 

“ I cannot defend myself without intercepting the comrno- 
“ dities intended for iny enemies, necessity will give me the 
“ right, but still I shall be liable to make restitution, unless 
“ some other cause of seizure appears. For if the convey- 
“ ance of such commodities to the enemy shall prevent the 
“ execution of my plans, and lie who carried them knew 
“ that 1 had besieged or blockaded the townj^ and that peace 
“ or a surrender was expected, he shall be answerable for the 
‘‘ loss sustained by his misconduct.” With this opinion Lib.i. c,ii. 
li^nkershoeh- for the most part coincides : because, as he ob- 
serves, the siege alone is the cause why it is not lawful to . 
carry any thing to the besieged, whether it be contraband or 
not : for a besieged city is never compelled to surrender by 
fox’ce, but by famine, and the want of other necessaries. If it 
were to be permitted to supply them with the things of which 
they stand in need, perhaps the as»ailants would be obliged 
to raise the siege. But as it is impossible to say of what 
things the besieged stand in need, or in what they abound, 
every species of commodity is forbidden to be carried into the 
garrison ; for otherwise there would be no certain rule of 
settling disputes. This learned author, however, differs from 
in that passage where he says, the carrier of goods 
“ shall be answerable, if peace or a surrender w as exjxjctcd, 

“ and it was frustrated by such meaifs.” Bmkershoek is of 
opinion, that such doctrine is neither consonant to reason, 
nor to the agreements entered into by the laws of nations. 

He reasons thus: “ Quae ratio me arbitrum constituit de 
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“ futura (Icditiouc suit pace? et si neutra expectetur, jam licet 
“ obsessis fjujflibet advehere? imo nuniquam licet, durante 
“ ol)siflionc, ct amici non est causam amici perdere, vcl quo- 
(juo niodo detoriorem facere. Et qili advexit, non ultra 
“ tcnt:bitur, quarn de damno culpa dato? atquin-iil subditis 
“ id sc'iuper capitale f'uit, qiiin et in amicis, cdictd ante mo- 
“ nitis, sji'j)c et in iioii.rnonitis, Rursus, si quis nondum ad- 
“ vexit, sed, duin advehere voluit, deprehendatur, sola rerum 
“ inlerccptiirum rclantione erimus contend, idque ' donee 
“ caveatur, nili*l tale in postemm commissum iri?” Hecon- 
cluckh tl)us : “ I do not agree to that opinion, having learnt 
‘‘ from the cusloui and usages of all nations, to sell all inter- 
“ ceple<l goods, and often to inflict, if not a capital, at least 
“ a corjjora] punishment.” 

Such arc the opinions of these two very learned writers, 
who, although in some respects they difler, agree inostablish- 
ingthis as a settled, undisputed rule, that whoever conveys any 
necessaries to a besieged town, camp, or port; is guilty of a 
breach of tljo law of nations. This being the case, an insur- 
ance upon such commodities must necessarily be void and of 
no cflect, agreeably to the principles which have already been 
advanced. 

One question only remains to be considered ; how far in- 
surances upon good'', the exportation and importation of 
which are hu bidden by the laws of other countries, are valid ? 
In the law is clear, as it has been laid down By two 

very great Juflges, that such insurances are good; because 
the foundation of the contract is not illicit. It has been 
expressly held by Lord Man^dd more than once, in which 
he has been confirmed hy the whole Court of King’s Bench, 
ihat one nation never takei notice of the revenue-laws of 
another; and therefore such an insurance was certainly good 
and valid. A similar opinion seems to have been entertained 
by Lord Ilardwicke ; at least so much may be collected from 
his argument, in n case reported in Vesey. 

t 

But although this point is so clearly settled by the law of 
England^ in which also the law of France coincides, it is cer- 
tain that the expediency of it has been a question which has 

very 
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very much engaged the attention of some .considerable French 
authors. Their opinions can in no way affect the law of Fng^ 
land, which stands Upon much higher authority than the 
sentiments of speculative men, however respectable ; but it 
may be productive of some amusemerft, if not instruction, 
to see by what arguments the two diflerent opinions are sup- 
ported. • 

Those who contend that sucli insurapces are illegal, argue 
in this ■' manner : that they who on commerce in a 

country are obliged, by the custdto of nations, and naUiral 
law, to conform to the laws of that country where they trade. 
Every sovereign has power and jurisdiction over every thing 
done in the countiy, where he has a right to command ; he 
has consequently a right to make laws, relative to Commerce 
witliin his dominions, which bind all those wIjo trade, as well 
strangers as subjects. No one can dispute with the sovereign 
the right he has to retain in his own country certain mer- 
chandizes which are there to be found, and to prohibit the 
exportation of them. To export them contrary to his orders, 
is to strike a blow at his undoubted authority : and con- 
sequently it is unjust. But admitting, say they, th.at a 
Frenchman would not himself be subject to the law of Spain, 
for the trade which he carries on in Spain, it cannot be denied 
that (he Spaniards^ whose assistance he requires, are subject to 
those laws ; and tiiat they offend extremely in assisting him to 
export that, the exportation of which is prohibited by law. 
This species of trade then is to be consideretl as illicit, .and 
contrary to good faith ; and consequently the contract of in- 
surance, introduced in order to protect it, by charging the 
insurer with the risk of confiscation, is illicit, and cannot in- 
duce any oblig.atioii. 

Those wlu) support the opposite dbcti ine contend, that the 
exportation or importation of commodities prohibited by for- 
eign laws is no offence ; and that the means employed to effect 
it ai’c regarded by the law, as a laudable and ingenious exer- 
tion of skill. Thus the exportation of certain commodities is 
prohibited in Spain, which the government of that countrv 
has a right to do : but the laws of His Catholic Majoslv are 
not the rule of action for Frenchmen. It is allow'ed tluaii to 
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bring from Sptiin into France piastres, pistoles, s^nd silks, for 
the support of the Banks, the manufactures, and the com- 
merce of that country. These mcrchmidizes arc a lawful 
branch of trade ; and there is no reason why they should not 
be the subject-matter of a contract of insurance. But above all, 
they insist that they are justified by the constant custom; and 
that the reasoners on th© other side ought to be less strict, when 
it is considered, that this contraband trade is a vice common 
to all commercial n^^tions. The Spaniat'ds and English in 
time of peace j^actis^ it in France : it is therefore permitted 
to cafry it on in their respective countries, by way of reprisal. 

Whatever difference there may be on the question of ex- 
pediency; it is universally admitted by the French writers, 
that insurances upon such goods are valid. We have already 
seen that the same ideas have been adopted by the law of 
England ; and that every policy Upon goods, the exportation 
and importation of which is not prohibited by the municipal 
laws of this countiy, or by the general laws of nations, is 
legal and binding . upon the parties ; and the underwriter 
must answer for every loss ai*ising by means of any of the usual 
perils. 
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CHAPTER XIV. 

OJ' Wager-Politiies^^ 

'IPT AVING in the four preceding chapters stated the various 
cases, in which the contract of iiiMirance is void 1‘roin its 
very commencement, on account of its repugnancy to those 
princijdes of justice, equity, afid good fiitii, wliich are the great 
foundation of ;ill tout raels between man and man: we proceed 
to treat of those policies, which by the positive statute law of 
tbc country are dcclUrcd to be absrjhitcly *111111 and void. Of 
these the largest class are wager-policies, or policies, as tliey 
arc calletl, upon interest or no interest. 

* 

The nature of the contract of insurance, in its original state, 
was, that a specific voyage shonli! be performoil frei? from 
perils; and iti cas(' of acciilents, tluring such voyage, the in- 
surer in consideration of the preiijiinu be received, was to bear 
the merchant harmless. It J’ollowed Irom thonec, tluit the 
contract related to tlie safety of the voyage thus parlieularly 
describ(!d, in respect either of ship or targo: and licit the 
person insured couhl not recover beyond (he amount of his 
real loss. 

In process of time, however, variations were iinidc, by ex- 
press agreement, fiom the first kind of policy; and in cases 
where the trader did not think it propel to disclose the nature 
of his interest, the insurer dispensed with the insured having 
any interest either in the shij* or eargi'. In this last kind of 
policy (of which we are now to treat) ‘‘ valued free from 
av^ei'age,” and “ infejx'st or no inteicst,” it is manifest, that 
the performance ol' the voyage or ad venture, in a reasonable 
time and manner, ami not the bare existence of the ship or 
cargo, is the o'tijcct of tiic insumace. 


VO'.,, n* 
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Such an object as that, from a reference to the»real nature 
of an iiiburaiice, as stated in tlie outset of tlje chapter, namely, 
that it is a contractor indemnity from a real and manifest, not 
from a supposed and icleal loss, must have been originally bad. 
Lideed it has been declared from the llench, prior to the dis> 
*A<sievcJo V. cussion oi Asaicvcdo y. Cambridge, in the reign of Queen Anne, 
lo Moci!*’!;. that such insurances we*ic Jbniurlij had ; for it is taken for 
Go'idard V. granted in 1602 to be settled law, that in former times, if one 

Girrei, 1 1 • ^ 

aVerii. 265;, iuul iio iiitcivst, fhoiigfe the policy ran, ivtcrcst or no irita'est^ 
.the insurance wa% void; because insurances were made for the 
benelTt of trade, and not that persons unconcerned therein, or 
uninlercbtcd in the subject-matter, should profit by them. 


pei>ail>.i V. started seems to receive some confirmation 

i utilow , 

( iioni (1 k‘ couiijscl, ana Wiis not contradicted by the Court in 
Rep. 36-. qJ' Dvpaiba v. Ladlorc, for the counsel thei'c observed, 

that insurances uppn interest or no interest were introduced 
siiict; the revoluti(»n. 


2 M'tr. 70. 
6 s 189, 
i.S7- 


If this was the lav of England in this respect previous to 
the revolution, as these cases suppose it to be, it was consonant 
to the positive laws of most of the commercial states and coun- 
tries in Europe, h’or we find that by positive I'egulations of 
Middlcburg, Genoa, Koni/nsburg, Rotterdam, and Stockholm, 
all insurances upon wagers, or as interest or no interest, arc 
declared to be absolutely void, and of no effect. 


But though this mode of insuring gained footing in Eng- 
land, yet when introduceil, the courts of justice looked upon 
Ifcese contracts with a jealous eye ; and by their determination 
shewed the sti’ong prejudices which they entertained against 
them. The courts of Equity in particulai' manifested that their 
inclination would lead them as much as possible to suppress 
such a species of contract: nay, that they still considered 
them as void. This is evident from two cases in Vernon' 
Reports. 


CJoddart v. fp onc of them, the defendant had lent money on a bot- 
aVern’.afii;. tomry bond, but had no interest in the ship or cargo; the 
i6y'i nioziey lent was 300Z. and ho insured 450/. on the ship; the 
jjlaintiff 's bill was to Iiave the policy delivered up, because 

8 the 
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the defend&nt was not concerned in point of interest as to the 
ship or cargo. 

Per Curiam. Take it that the law,js settled, that if a man 
has no interest, and insures, the insurance is void, though it 
be expressed in the policy, interested or not interested. The 
reason the law goes upon is, that Insurances were made for 
the benefit of trade, and not that persons unconcerned therein, 
and who were not interested in the ship, should profit thereby ; 
and 'where one •would have the hen^t of the ^nsurance^ he must 
renounce all interest in the ship. And the reason why tfie law 
allows that a man having some interest in the ship or cargo 
may insure more, or five times as much, is, that a merchant 
cannot tell how much or how little his factor may have in 
readiness to lade on board his ship . — Per Cut'. Decree the 
policy to be delivered up to be cancelled. 

» 

From the spirit of this decision it may likewise appear, that 
the Court of Chancery inclined to think, that an insurance 
made without the benefit of salvage to the insurer, was uncon- 
scientious, and a proper subject for relief in equity ; for the 
Court expressly says, where one would have the benefit of the 
insurance, he must renounce all interest in the ship. 

In another case also, which was on a policy of insurance on Le Pypre 
goods, by agreement valued at 660/. and the insured not to be a’vern.Vi6, 
obliged to prove any interest : the Lord Chancellor ordered 
the defendant to discover what goods he Jiad put on board; 'I'erm.iyiC. 
for although the defendant offered to renounce all interest to 
the insurers, yet it must be referred to the Master to examine 
the value of the goods saved, and to deduct it out of the value 
or sum of 600I. at which the goods were valued by the agree- 
ment. 

There was one very remarkable difference between policies 
upon interest, and such as were not, of which I believe notice 
has already been taken in a former part of this work : namely, 
that in policies upon interest, you recover for the loss 
actually sustained, whether it be total or partial : but upon a 
wager-policy, you can never recover but for a total loss. All 
the doctrine, which turns upon this distinction between inte- 

D D 2 rest 
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4 Biirr.68.v xvajjc'r-policies was considered at much' lensth bv 

Vide niite, ^ . . tn J 

p. a.34. Lord Mansfield in the famous cause of Gossi v. Withers^ to 
vvliich we luivc* had occasion more than once to refer. 


It has already been observed, that tlie security given to tin; 
insured was very considerably increased b}" the erection of 
two Assurance Comj)anies, which were incorpoiuted by royal 
charter in the year 1720 ; for the legislature had taken care 
that those corporations /should have sufficient funds to answer 
&ny d^^mands that might be made u])on them in the common 
course of buainess. But this additional security for the in- 
sured soon produced inanv dangerous and alarming consc- 
quence^, which, ii flay had not been checked, would have 
proved very tletiimenfal to tlie tracle of tliis country. For 
iiiNfead of coidining tJie businc'^s of insLirances to real risks, 
anti considering them mei^ely as an indemnity to the fair 
dealei* against any loss \\hich he inight sustain in the course of 
a trading voyage, wliicli, a> we have seen, was tlu‘ original 
design of tluMn; that practice, wliich only pievailed siiice the 
Iti volin'jon, of insuring idt'al risks, under tlie names of inle- 
7 'e$f or no info esU or wit/ioal /nril/er pro(}/' of inlerest than the 
'policy^ or KiiUfonl henejit (f ' salvxo^c to the underwriters^ w as 
increasing tt> an alarming degree, and by such ra})id strides 
as to tliroateu liie sj)et‘dy auniliilalioii of that hierativt' and 
must beneficial branch of trade. All these various kinds ot 
insurance just enuincrated (and many others, which tiu' inge- 
nuity of bad men found no difficulty in devising), having no 
reference whatever to actual trade or commerce, were very 
justly considered as mere gaming or waigc!-[K)]icics: and 
therefore the legislature thought, it necessary to give them an 
effectual check, and, by positive rules, IoIik and ascertain what 
property or interest a merchant should be [)eriuitted to insure. 


Accordingly an act of parliament passed in the iQlh year 
of the reign of King Oeoi^c the* Second, intituled, An act to 
regulate insurance on ships belonging to the subjects of 
Britain^ and on merchandizes or effects laden tiu^rcon.’^ 
As this act is the most iin[)orlant and most extensive iii the 
wdiole cod(* of statute law, with regard to insurance, 1 shall 
now cite a.s much of it at length as relates to the present 
chapter, and altcrwards tlie other clauses ot it under those 
heads to which tliey inoi e irnniediatcJy apply. 

M 
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The causes which co-operated to induce the legislative body *9 
to pass such an act, are fully stated in the preamble. “ Whereas '' 

“ it hath been l()urid by experience, that the making assurances 
“ interest or no interest, or without fflrthcr proof of interest 
“ than the policy, hath been productive of many pernicious 
“ practices, whereby great numbers,of ships, with their car- 
“ goes, have either been fraudulently lost and destroyed, or 
“ taken by the enemy in time of w'ar ; and such assurances 
“ have encouraged the exportation oPwool,,and the carrying 
“ on many other prohibited and clandestine trades, which by 
“ means of such assurances have been concealed, and the 
“ parties concerned secured from loss, as well to the dimimi- 
“ tion of the publick revenue, as to the great detriment of 
“ fair liadi'is; and l)y introducing a mischievous kind of 
“ gaming or wagering, under the pretence of assuiiiig the 
“ risk on sliipping and fair trade, the iiislitiitioii and laudable 
design of making assurances bath been perverted; and that, 
which was intended for the encouragement of trade and 
‘‘ navigation, has, in many instances, become hurtful of, and 
destructive to tlu* same. 

Fiu’ remedy whereof be it enacted, that no assurance or Sect. i. 
“ assurances shall be made by any person or persons, bodies 
“ corporate or politick, on any ship or ships belonging to Ilis 
“ Majesty, or any ol’ bis .^ubjeets, or on any goods, mer- 
eliaiitli/es, or effects, laden or to be laden on board of any 
“ such .sliij) or ships, intnrsi or no inlcrrsf, or Xi'ithon/ Jnrlhcr 
‘‘ proof of inlrrci^l than the poliri/, or hij xcot/ o/ fiofnin^, or 
tcoper/ni), or xvitlivid betuft of mleopp to the axsnrer and 
“ that every such iiisuranee sliall be null and void to all in- 

ft 

“ tents and puv[)oses. 

« Prov ided al\\a3's. that (issnrance on private .ships of war, Sect. a. 

“ littetl otit by any of His ^Majesty’s subjects solely to cruise 
“ against His Majesty’s enemies, may be made by or for the 
“ owmers tliereolj interest or no interest, free of average, and 
“ without benefit of salvage to the assurer; any thing lierein 
“ contained to the contrary thereof in any wise notwith- 
“ standing. 
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Sect. 3. Provitled also, that any merchandizes or effects from any 

“ ports or places in Europe or America^ in the possession of 
“ the crowns of Spain or Portugal^ may be assured in such 
“ way and manner, as if this act had not been made. 

Seci. 4. The fourth section relates to re-insurances, which will be 
the subject of the following chapter. 

#■ 

bcti. 3. ^ j\nd be it etiactctf, that all and every sum and sums of 

“ m6ney to be lent on bottomry, or at respondentia^ upon any 
“ ship or ships belonging to any of His Majesty’s subjects, 
“ bound to or from the East Indies^ shall be lent only on the 
“ shijj, or on the merchandize or effects laden, or to be laden, 
Oil board of such ship, and shall be so expressed in the 
“ condition of the said bond : and the benefit of salvage shall 
“ be allowed to the lender, his agents or assigns, who alone 
“ shall have a right to make assurance on the money so lent : 
“ and no borrower of money on bottomry or respondentia^ as 
“ aforesaid, shall recover more on any insurance than the 
“ value of his interest in the ship, or in the merchandizes or 
“ effects laden on board of such ship, exclusive of the money 
“ so borrowed ; and in case it shall appear, that the value of 
“ his share in the ship, or in the merchandizes or effects laden 
“ on board, doth not amount to the full sum or sums he had 
borrowed as aforesaid, such borrower shall be responsible to 
the lender for so much of the money borrowed, as he hath 
“ not laid out on the ship or merchandize laden thereon, with 
“ lawful interest for the same, logi!thcr with the assurance, 

“ and all other charges thereon, in the proportion the money 
, “ not laid out shall bear .to the whole money lent, notwith- 

“ standing the ship and merchandizes be totally lost.” 

Upon this last section, of which we shall treat more fully in 
- the chapter on Bottomry, it may be sufficient in this place to 
observe, that none but the lender shall have a right to make 
insurance on the money lent. It is also to be remarked, that 
this regulation of insurance on bottomry or respondentia in- 
terest, extends only to East India ships : and therefore an in- 
surance of a respondentia interest upon any other ships may be 
made in the same manner as they used to be before this act. 

It 



399 


CiiAP^XrV.] OF WAGER-POLICIES. 

t 

It has also been decided upon this clause of the act, that it 
never meant or intended to make any alteratif>ii in the manner 
of insurances : and it was declared by the wiude Court in the 
case of Glover v. Black, wliich was firtly rc[)orted in a former 
chapter, to be the establislied law und usage of merchants, that 
and bottomry in u^t be^ mentionetl and specified 
in the policy of insurance. 

By the first section of the act it is clear that at this day all 
insurances made contrary to it are absf)lntelv voiil and. of flb 
elTect : which, as has already been shewn, was also the case 
by the ancient law of this country. It may now bi; mattrial 
to consider first, what eases have, by the construction put 
by the learnc'd .fudges upon this statute, been held not to 
lull within its description : and sccoiull}', those which do,. and 
in which, the policies have consequently been holden to be 
void. * 

It was foi-iuerly a matter of doubt, whether the act was 
meant to extend to insurances of foreign property, and on 
Ibreign sliijis. The better opinion, however, was, that it did 
not ; for it was clear, that such insurances did not fall within 
the words of the statute; ami from an attentive consideration 
of the preamble, they do not seem to come under the dcsci^p- 
tion of the miscliiels, against which it was tlie intention of the 
legislature to provitle. But these doubts iire entirely at an 
end by sevi'ral tlccisions of the Courts; and particularly by a 
case, in which it was expressly declared by the Court (and 
the rt'ason for it stated), that the act was not designed to 
extend to foreign shij is. 

'riio cas(' was this ; the policy was on goods, on board three 
French vessels, from Si. Domingo io Bourdeaux. The material 
part of it, as to this case, was in the following words: “ On 
“ all goods Ifiaden or to be loaden on board the ships 
“ Le Suinnen.r, La l^nccUc, Lc I'aimjucr, all or any of them. 
“ The said goods, and merchandi/.('s by agreement are, and 
“ shall be valued at {a) on 25 casks of 

“ clayed sugar and 12 hogsheads of muscovadoes : the policy 

{(i) 'J'lii.s was blank, as lierc |)riiitcd. 
n 0 J 


Glover v. 
lil -clc, 

^ fiurr. 

*." 94 - 
V.iic .inte, 
c. t p 12. 
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V. Fletcher, 
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“ to he deemed sufficient proof of interest, in case of loss'* The 
first coimt ill tlsu declaration stated, that goods to a great 
aiiioiiiit, hciis:-; tljc property oi' certain foreigners, had been 
shipped o:i Ijoard LtC Soioitmur, and tliat slie had been lost. 
Tlie second averred, that the goods ere shipped on board 
the three ships, or some or one of them, to the amount of the 
sum insured ; and that iwat of them had been captured, and 
the otht'r lost. 

* 

•. This case came helbre tin; Coiu t upon a motion to set aside 
the writ of ejujuiry, which had been OKecuted before the 
sheriir, after ajiulgnunt by defatdt, on this ground: that the 
jury had asscsse<l tiie dan. ages to the amount of the defend- 
ant’s snbscrij>tion, witJiout any proof of the amount or value 
or any evidoico wliatc ver, except that of the defendant'.s 
handwriting to the policy. In adilition to this objection, an 
affidavit was jnodncetl, tcaiding to shew, that in fact the 
insurcvl had no ir.teiest.^ It w^a.s argued for the defendant., 
that by (lie express agreement of the parlies, no other proof 
of interest but the jtolicy wa.s required ; and this insurance 
on foreign ships and property w'as not within the statute pi'o- 
hibiting such policies; so that the plainlift’ was entitled to 
recover tlie sum in.surcd by the defejidanl, even if it could be 
proved that the insured had no projjcrty on hoard. I'he 
Court said that this w'as not a policy within the statute, foreign 
slu})s' not h.aving been included in that net, on account of the 
diflicnlty of bringing wituc.ssc‘s from abroad to prove the 
interest, 'riie only difficulty there could have been here, 
was from the circumstance of there liaving been three ship.s ; 
but the second count was so franieil, as to make the case the 
. same, as if there had been but one. By suflering judgmcjit 
to go by detault, the defendant has eonfe.S'.ed the })!aintifi"s 
title to recover; and the amount was fixed by the siipulalion 
in the policy. 


Ciaufurd v. 
Hiiiieer, 
8T.Rep.13. 
^Sec the 
same case, 
post 

Crauford v. 

Lucena, 

S.P. 

Bee 35 G.3. 
c* 8ot 


In a still more modern case, which was much discussed in 
two arguments, one of the [mints was, the insurance being on 
Dutch i.iizr .shi[)s, whclhcr a count in the declaratit>u, uviTring 
that the ])laimiffs as coniinissioner.s for the di.sposal of 
ships and effects made the insurance, and that the said ships, 
or any of them, vcerc not belonginn^ to His Majesty, or any (f 

his 
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his subjects., was good. This point came on upon a demurrer : 
and after argument, 

• 

Lord Kenyon said — “ This question depends on the con- 
struction of the statute 19 Geo. 2. c. 37., for notwithstanding 
the argument, I think at common law a person might insure 
witliout having any interest ; but the preamble and enacting 
part of the statute remove all doubt; for the act recites the 
mischiefs and inconveniences that had arSeen from the making 
of assurances interest or no interest, and then it enacts (not 
declaring) that no such assurance shall be made, except in 
certain cases, which for very wise and politic reasons were 
excepted. Therefore 1 am satisfied that this count is good, 
unless it bo on an insurance prohibited by that statute. But 
that statute only applies to ships belonging to His Majesty 
or any of his subjects, and does not extend to foreign ships. 
The defendani’s counsel then wished us to consider these 
ships as b< longing to the goverinnent of this country : but that 
cannot be, for the property in captured ships is not altered 
before condemnation in the Court of Admiralty. 

It was formerly thought, that a xedued policy was a wager* 
policy, lik(! interest or no interest. But this idea is now ex- 
ploded, as we shall presently shew by a solemn decision of the 
Court of King’s Bench. Of the diflerence between open and 
valued jiolicies much has been already said; and the origin of 
the latter was dorivoil from this source, it being sometimes trou- 
blesome to the triuha- to prove the value of his interest, or to 
ascertain liie quainity of his loss, he gave the insurer a higher 
premium to agree to estimate! his interest at a precise sum. To 
n.'cover upon tins kiiul of jiolicy, the insured need only px’ove 
that he had an interest, wit Jumt shewing the value. If indeed 
it appeared, or could be made appear, that the interest proved 
was merely a covi-r to a wager, in order to evade the statute, 
there is no doubt such a jiolicy woukl be void. 

All this doctrine was very full}'^ stated, and commented upon 
by Lord Manji.eld, in giving judgment in a cause then de- 
pending in the court of King’s Bench. “A valued policy,” 
said Flis Lordship, “is not to be considered as a wager-policy, 
“ or like interest or no interest. If it weje, it wotild be void by 

“ the 
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the act of 19 Geo. 2. c. 37. The only effect of the valuation 
“ is fixing the amount of the prime cost; just as if the parties 
“ had admitted it at the trial ; but in cV'ery argiiment and for 
“ every other purpose, it must be taken that the value was 
“ fixe<l in such a inauner^ as that the insured meant only to have 
“ an indemnity. If ij bo undervalued, the merchant himself 
“ stands insiirei' fo)’ the surplus. If it be much overvalued, it 
“ must be done with u bad view; either to gain, contrary to 
the iplhofjhe lat*e King; or with some view to a fraudulent 
“ Joss : therefore an iiisuretl never can be allowed to plead in a 
court of justice, that he has gnratly overvalued, or that-^is 
“ interest was a trifle only. It is settled, that upon varaed 
“ policies tlie merchant need only j^rovc some ijiterest, to 
“ take it out t)f 19 Clco. 2. because' the advc'ise party has ad- 
“ mittetl the value: and if more were reeinired, the agreed 
“ valuation would signify nothing. But if it should come out 
“ in proof, that a man had insured 2000/. and had interest 
“ on board to the value of a cable only; there never has been, 
“ and 1 believe t|iere never will be a determination, that by 
“ such an evasion the act of ))arliamcnt may be defeatctl. 'rhcrc 
are many conveniences from allowing valued policies : but 
■’inhere they are used merely as a cover to a wager, they would 
“ be considered as an evasion. 'Flic effect of the valuation 
“ is only fixing couclusivcly the prime cost. If it bean open 
“ p(»licy, the prime cost must be proved : in a valued policy 
it is agreed.” For these reasons Lord Mansfield held, that 
a valued policy is not void by the statute of the 19 Geo. 2. 

The passage just (jiiotcd at length w'as, in a subsequent 
case, referred to in the judgment of the Court; and the doctrine 
there advanced was adoj)ted and confirmed. 

It was an action on a policy of insurance on the ship Pro- 
vidence at and from Surinam, or whatsoever other ports in the 
Wesl Indies at which the ship might load, to (Quebec. At 
the trial before Lord Mansfield, at the sittings after Trinity 
Term 1781, the principal question on the merits was, whether 
the plaintiff' had an insurable interest. It was an insurance 
on the profits expected to arise on a cargo of molosses be- 
longing to the plaintiff^ who had a contract with government 
to suj)ply the army with spruce be -r. Lord Mansjield thought 

it 
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it an insurable interest. But the part of the case^ which 
calls for our attention at present, was a clause declaring, 
that in case of loss, it was agreed that the profits should 
“ be valued at loooZ. without any other voucher than the 
“ policy.” This, it was insisted, rendered the policy void, 
as well within the letter, as within tho^pirit of the 19 Gee. 2. 
c-37- 

Lord Man^ldi at the trial, inclintftl to (hink that the 
contract was a fair one; but still he could not get over ^he* 
objection, the instrument being void on the face of it. His 
Lordship, however, saved the point for the opinion of the 
Court, a verdict being entered for the plaintiff, subject to that 
reference. 

In Michaelmas Term following, the matter came on to be 
heard; when after full argument at the bar,* 

Lord Mansfield^ C. J. said — “I have, since the sittings at 
” Guildhall, on iurther consideration, changed my opinion. I 
“ then thought the present policy within the act of parliament : 
‘‘ I now think otherwise. On the construction of the act, it 
‘‘ has uniformly been held, that a valued policy is not void. 
“ It is incumbent on the plaintiff' to prove some interest; but 
“ it is not necessary to go into the whole value. In the case 
“ of Lexvis v. Rucker, this doctrine was much considered.” — 
[Here His Lordship read the words already reported, and then 
he proceeds thus Q “ This insurance is on the profits of a cargo, 
“ belonging to a man, having a contract to supply the army, 
and if it arrive, the profits are pretty certain. The mean- 
‘‘ ing of the policy is not to evade the act of parliament, but 
to avoid the difficulty of going into an exact account of the 
“ quantum. I cannot distinguish it from a valued policy ; 
“ there is no pretence for saying it is a ‘wageritig one.” The 
other Judges concurred ; and the postea was given to the 
plaintiff. 

In a case before the late Lord Kenyon, where the interest 
was stated in the policy to be “ on the commissions of the 
“ plaintiff as consignee of the cargo, valued at 1500/.” His 
Lordship expressed a strong opinion, that this was a good in- 
surable 
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surablc interest ; but the matter being compromised, it did 
not come to any decision. Since that time, however, the 
quest ion wiis In'ought in a more solenni'inanner for tlie opi- 
nion of the Court upon a case reserved. The policy stated the 
insurance to be on profits 'valued at 2000I. The declaration 
avgrreil, anti the fixet^was, that the insured, ivas interested in 
the profits to arise, and be made, from the sale and disposal of 
the said caroo of’ >>oods. This case was twice argued at the 
bar, once in the timo of Lord Kem/on, and after time taken 
to deliberate, the judgment of Mr. .Tiisticc GrosCf Mr. Justice 
Le Jilane and himself, was delivered in a very luminous and 
perspicuous numner by Mi’. .Tiistice I,a\ercne<', who declared, 
in the close of it, tliat Lord Kenijou conem red in the judg- 
ment so pronttunced. J’he decision was, that such profits 
were the subject of insurance, ami the case is argued by His 
Lordship upon geiu ral |)rinci|)les of commercial speculation; 
upon the opinitJUs of foreign jurists, and uptm the cases of 
Grant v. Peirkihson above- slated, and another, prior in point 
of time to it, namely, 7 /r///7V/\so« v. iMargetso)!, in Michaelmas 
Term 177^. But* in such a case it is nccc'ssary to shew satis- 
factorily (hat the loss of profits arose from a ])cril insured 
against, such as perils of the sea, jiot from the state of 
the market, for which the underv\ riters are not responsible. 
In short, it is incumbent on the assured to shew', as was ob- 
served by Mr. Justice JAixorence, in the case now referred to, 
that if there had been no shipwreck, there would have beeii 
some profit. 

An open policy on prip'its is good, the assured })roving an 
interest in llie cargo. 

So also in the Common Pleas, after much deliberation, all 
the Judges of that court were of o[)inion that iioAfriean cap- 
tain, who, besides his wages, was entitled for his trouble and 
attention in purchasing slaves on the coast of Africa, and 
selling and disjiosing of them in the West Indies, to so much 
per cent., and other privileges, had a good insurable interest 
in this lemuncration. 

In all the cases above-quoted, there was something of 
certainty in the profits or commissions which the assured 

expected ; 
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expected ; ancf it appeared in them that by a peril insured he 
M'as prevented from enjoying the profit. But where not only 
the profits are .nn expectation, but the obtaining a cargo, out 
of which the commission is to arise, is also an expectation, 
such an insurance c:nmot be su])ported witliout entirely de- Knox v. 
stroying the intejition of the stat. 19 Geo. 2. c. 37. Tl»o 
case in which the consideration, which i have just mentioned, tings at 
occurred, was, in an tissnrance “ on the ship Fyiendship^ at 
and from Bristol to St 'J'/iodkis's and»^.7t/«m/rn, and Irom 
“ thence back to Dublin, ttn commissions vah?t*d at iooo7.” 

The admitted facts wen', that the jtlaintilf and one AlexanHcr 
liobe, of Bristol, niercliant, on the 26th March, 1807, entered 
into a charter-parly l(>r tin* voyage in ({ueslion: that the ship 
Fricnihhi})'i\\\\oA from Urlsiol with a c.ngi) lor.S7. Thomas's, hut 
li'h/ch car^o lats not Iht pri<t>rr'jf of the plaint iff, nor insured 
this policj: that iheshi}) deliven-d her cargo at St, ’Thomas's, 
and proceefled from thence in balln‘-t for d^tmaica, and was 
captured before her arrival, and carried into (Jubu, where she 
was ransomed by the captain, and again jii’occeded for, atid 
arrived at Jamaica; that the poT>ci) in question iscus meant and 
intended hq the plaintijf as an insurance upon the commissions 
expected to arise u})o:i the sale and. d/spiosition by the plaintiff 
in Dublin (jj' produce expected to be shijiped on board the said 
ship at Jamaica. When the counsel for the plaintiff’ had opened 
this case, Lord Fllenborouph said, it is agreed, that this in- 
surance was on the commissions on the homeward cargo; 
and it is aKo agreed, that the vessel arrived at the j)laee Avhere 
that homeward cargo was to be shipped, and no reason is 
assigned why it was not shipped. No cargo uj'jioars ((> 
have been ready; this is an 'iisuranee of an expectalion ot 
an expectation. If courts of justice were to give effi-ct to 
insurances of this descrijition, they bad at once better re- 
peal the statute against wager-policies. 'Phe plaintiff wa 
nonsuited. 

In tlic following term a motion was made to set aside tliis 
nonsuit, which was refused by the whole t7)nrt, llms confirm- 
ing the opinion dclivejcd l)y Lord EUenboroivdi at Guildhall, 

In another case also it appeared, that an insurance had been De C(35tj 
made upon any of the packet-boats that should sail from Lis- 

bon 1966. 
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hon to Falmouth, or such other port in England hs His Majesty 
should direct, for one year, from October to Oetobei- 

1764, upon any kinds of goods and merchandizes whatsoever. 
And it was agreed, that the goods andt merchandizes should 
be valued at the suh. insured on such packet-boat, 'mthout 
farther 'proof of interest than the policy j and to make no re- 
turn of premium for want of interest being on bullion or goods. 
The insured had an interest in bullion on board the Hanovei' 
packet, being one of the King’s packets between Lisbon and 
Falmouth ; and it was totally lost within the time mentioned in 
the policy. 

This case has already been quoted for another purpose : but 
on this'point, the Court held, that this was a policy of a pecu- 
liar sort ; and was an exception out of the statute 19 Geo. 2. 
c. 37. It is a mixed policy; partly a wageirpolicy, partly an 
open one : and U is a valued policy, and fairly so, without 
fraud or misrepresentation. Therefore the loss having hap- 
pened, the insui'ed is entitled as for a total loss. 

• 

It has also been solemnly settled, that upon a joint capture 
by the army and navy, the officers and crews of the ships, 
before condemnation, have an insurable interest, by virtue of 
the prize act, which usually passes at the commencement of a 

war. 

I'his w'as so held in an action upon a policy of insurance on 
the ship St. Dotniugo, at and from Omoa to London ; upon 
which a case was reserved for the opinion of the Court, d he 
lacts of the case were these : — Captain Luttrell, coinnianding 
five of His IVIajesty’s ships, and Captain Dalrymplc, command- 
ing a party oj' the land forces, captured two Spanish register 
ships, lying under the prob'ction of Fort Omoa : that the ship 
St. Domingo (on wliich the insurance was made) was one of the 
prizes, and was coming home laden with the property then 
captured ; upon wdiich ship the defendant underwrote 500/. : 
and that the ship was lost by perils of the sea. The question 

was, whether, by virtue of the prize act of the 19 Geo. 3. c. 67, 
the officers and crews of the ships under Ca{)tain LuttrellYieA. 
such an insurable interest in the St, Domingo, as to entitle 
tlicni to recover ? 


Lord 
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Lord Man^eld . — “ There are two questions in this cause ; 
1st, Whether the sca-oflicers had an insurable interest ? This 
will depend on tht\m-ize act and proclamation, idly, Whe- 
ther possession woiml entitle them to insure, upon the bare 
contingency of a future grant from the’crowji? As to the 
first, consider the act of parliament, which gives to all the 
people on board, that is, to the flag offiaers, commanders, and 
other officers ; to the .seamen, marine.s, and soldiers on board 
every ship and ves.sel, of war, the sole int^'rest and property of 
and in all and every ship and vessel, goods anddnierclmndizes, 
which they shall take during the war, after condemnation. 
Does the act say, that the seamen only shall take ? does it 
leave a joint capture by the army and navy undefined ? Cer- 
tainly not. .Suppose, I'or instance, a case which I rehieinber 
to have happened : a Dutch and English fleet combined ca|>- 
tured some ships ; the English sailors could not take solely ; nor 
could the act meati that they should have nothing. In the 
case in question, suppose Captain Dalryjnplc had given no 
assistance, is there any doubt that Captain Lullrcll would have 
taken the whole? The only difference is,, that now he has 
not the merit of a sole capture. 'Jlie word “ soldiers” in thip 
proclamation, means soldiers on boai'd the ship. Thus It 
stands on the act and proclamation. But supposing that 
doubtful, as far hack as Qiu'eii A/me’s time down to the present) 
wherever a capture has been made by a King’s ship or a pri- 
vateer, the crown ha.s always given a grant of it after con- 
demnation. There is no instance to the contrary. Is then 
the contingency of the ship’s coming safe such an interest as 
the ca})tor may insure ? Insurance is a contract of indemnity; 
some interest is necessary, but not any particular forin of in- 
terest ; it tloes not tlcpend on a vested formal interest. The 
question is, Whether this contingency is such a benefit to the 
assured, as will make it a lo.ss to him, if the ship does not 
arrive? An insurance on the profits of a voyage was holden 
to be good. {Fide supra, p. 402). An agent of prizes may 
insure the arrival of a ship, which will produce him profit; 
tor though he has not the possession of the property, he has 
such an interest in the ship coming home, as that he may in- 
sure. Here the possession is in the assured, and a certain 
expectation of receiving the property captured fi'om the ci own, 
whieb gives him an interest in the m'rival. It is not a vested 

interest, 
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interest, but such an expectation as never was defeated. Judg- 
ment for the plaintiff, (a) • 

Boehm v. So in a more modern case it has been held that the captors 
Rep seized by them as prize have an insurable interest in 

them, in the voyage home for the purpose of bringing them to 
adjudication in the Admiralty ; so that although the Court of 
Admiralty should ultimately adjudge them to be no prize, and 
award restitution to, the original owners, the captors are not 
entitled to a iteturn*of premium. The point came before the 
Cfflirt ii})on a case leserved at the trial. 

Lord Kenyon, after argument, observed, “ that if it were a 
legal capture, the captors were entitled ; if the capture were 
improperly made, they were liable to be called to account in 
the court of Admiralty, where they might be amerced in 
damages and costs. They had therefore a right to insure 
themselves against the decision, that might have loaded them 
with damages and costs. On this short ground 1 am of 
opinion that the .assn red had an insurable interest, that the 
risk was begun, and that there can be no return of premium.” 

Mr. Justice (hose. — “ The whole difficulty has arisen from 
confounding an absuhUe iiuh'feasible interest with an insurable 
interest. It is not preteiuh’d that the a.^sured had the abso- 
lute property in the subject of insurance ; nei) her neeil they 
have such pro})crty to make the policy legal ; it is sufficient if 
they had an insurable interest : and accor<ling to w hat was 
said by Lord Mansfield in JLe Crus v. l/ug/ns they certainly 
had an insurable interest. If they had succeeded in the court 
of Admiralty, it will be admitted that they ha{l a.n insurable 
interest; and in case of their not succeedifig there, there were 
events in which they might be made answerable, and against 
which it was compt'tent to them to insure*.” 

Mr. Justice Lwwrcnce. — “ I'he case turns on this short 
question. Whether or not the assured had an interest which 

(a) Since the former editions of this hook, I have had an opportunity of 
com]>aring iny own note of the above case with that of another gentleman 
at the Bar ; and have thereby been enabled to give a fuller account of 
Lord Mansjlcld'c, argument. See Slirlm^ v. Vaughan, ii £asi, 6i<j. 

they 
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they ihsure? Did they mean tp ggme? or was there 

not a lossj a^^insNwhich they might* ilddemnify thenrsdves by 
a policy? I do nwjpean a certain but a possible loss.. Now 
it has been shewn that this was a case in ^hich the Admlrd^ 
might have decreed costs and damages, and that is si^(j|Bife> 

It might be asked in the language of Lord Mamjleld in IjC 
Cras V. HusheSi Had not the insured Indi an interest in the 
sh^‘ ^q{ning^ home, as to entitle them to an indemnity ? 1 

^|Uid therefore the plainti^s are not entitled to 
iremium.” 

* 

‘So also th*e commissioners appointed uy the ao^ of tlie Craufurd 
35 Geo. 3. c. 80. for the purpose of taking care and^j^posing STermRep. 
of Dutch ships and ellects detained in or brouffiil?''‘lnto the 

V . ^ . . P , ante, p. 400* 

ports of this kingdom, and wlio by their cbmmis&ion are to for another 

manage, sell, and dispose of the same to the best advantage, cr"ufu,.d y. 

acceding to the instructions they should from time to time Lucena, 

red^is from His Majesty abd the privy council, contended 

they had an insurable Iti Dutch ships and effects seized 

at sea by His MejecQ^lt Imips of war, that they might 

brought into the ports of this kingdom ; that they 

sure in their own name ; and a count in a declaration 

a policy, stating the nature of their trust, and averring 

they as such commissio 7 iers were interested in the said ^ifps 

and goods, and that the said insurance was made to and for 

their use, benefit, ‘ and account, as such commissioners, was, 

upon demurrer, holdenlto be good, the Court of King’s 

Bench considering themmm ^e light of trnstees, consignees, 

or agents, in either of whicli characters it 4ta6 conceived tliey 

had an insurable interest. 


Those causes continued to agitate Westminster-hall for a 
great number of years; and the arguments have^ipi mto con- 
siderable length, all of which, both as used at me 
the learned Judges, are fully reported in 3 Bos. & Pidler^ 75. 
and by the same gentlemen in 2 Neiso Rep. from p. 269 to 
329. I need hardly say, when tlie high character of the 
British Bench is considered, that these arguments contain a 
great mass of erudition on the subject of insurable interest. 
1 find it quite impossible to give those arguments in this place, 
without swelling my work to a size which would far exceed its 
voJL. n. EE <^iginal 
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original design. Slides, as the Dtach commisaioQ^now at 
an end, the precise qi^dstions agitated in these causes never 
can arise again. I shul therefore content jiy self with stating 
lihe history and the event of the suits, r'eterring the practiser 
and (he diligent student to> the reporters. 

Xhe case was three tknes argued in the Exchequer-Camber, 
and the judgment of the Court of King’s Benc^.iyas 
by Lord Alvarileyy ChiC Justice of the Com|poO Pleap^^p:)^ 
Chief Baron M^Domldy Heath and Rooke Justices ; 

^ Thompson, and Graham Barons, against the opinidii^ii||j!pt. 
Justice C^amhre^ HU. T. 1802. 3 Bos. & Pull. 75. A wi^.of 
error vtgi afterwards brought upon this judgment in the 
House 01 Lords; and after much argument at the bar, several 
questions were referred to the learned Judges, a majority of 
whom were for affirming the judgment of the Exchequer- 
chamber. But some doubts having arisen in the Houfee of 
Lords, as to the extent of the damages which had been ||^ |te n, 
particularly by the then Lord Chan<?ellor {Erskine), and by 
Lords Eldon oxid. ^Ellenhorottgki K^pehiTe facias dc 'novo was 
v^j^^rded in Julp i8od, which came on. to be tried before Lord 
'^^^nfiorough at the sittings after Mic. T. 1806. In the course 
of the discussion which had taken place, it was pretty gene- 
rally understood, that whatever differences of opinion there 
might be req)ecting the interest of the Dutch commissioners, 
the House of Lords and all the Judges were clearly of 
opinion, that His Majes^ bad undoubtedly an insurable 
interest in the Cips and cargi^ possession of imdcr 

the authority, of (he above-mentioned statute ; therefore the 
Attorney-general (Gibbs) and myself, who were of counsel for 
the plaintifis, thought it our duty, under these circumstances, 
to take verdicts on those counts which averred the interest 
to be in the King. Lord EUenhorough also directed the jury 
that, in opinion, His Majesty had a goo^ insurable in- 
terest^; updil which direction the underwriters, by their coun- 
sel, tendered His Lordship a bill of exceptions. The parties 
agreed to carry the writ of error to the House of Lords at 
once, withopt going through the Court of Exchequer-cham- 
ber: and at last, 011 the 2pth June 1808, the House unani- 
mously, willi the concurrence of all the Judges, gave judgptent 
tor the assured, affirming the judgment of the King’s Bench. 

10 
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In ItSth y. ^hompsoTif 1 3 Easty 274. aUd in Hagedom v. 

Oliversdn^ 2 iH.^and S. 485. where a' person mok^ an in- 
surance for the Uc^fit of A. without his knowledge^ it wa9< 
held that A. may subsequently ratify i^ and the in^urahdl^ 
shall inure to his beneflti upon the principle that oinntfrati- 
liahitio retrotraliitur^ et priori mandato equiparatUr. This 
was also a great point in Craufurd v. *ljucena ; and see also 
Stirlirig y. Vvughan^ ii East^ 6 ip. But if the fact be ex- Rouihv. 
pressl^^foundf by the jury that the insqjrance was made on 
aS6cH|lst Qf the captors of a ship, it excludes all*consideration,<,428. 
whet^er’^ai^ count could be sustained, averring the interest to 
be^'in the erbwn, as in the case of Ijucena v. Crat^^i^. 

In a case in the Court of Common Pleas, whene a house in Hill md an- 
Spaitif who were indebted to the plaintiffs, had consigned crewnli^s". 
goo^ to Messrs. Dubois^ and indorsed the bill of lading to & Pull 3*Jf 
theim with a letter annexed, directing them U> hold a part of 
the mid caj’go for the use of the plaintiffs, who upon getting 
.such intelligence made 1ih^'''^surance in question, although 
they had given no or^Sei^ fcr the goods, the Court held thqt 
the plaintifis, being creditors of the house in Spain, See Ander- 

a good consideration for the assignment ;* and that th^reibAte 
there could be no doubt that the plaintiffs h^d a good insurable ^ 
interest. 

So also in the same court, it was held that where ^ man had Woife and 
consigned a cargo to th^^ Cudbear Company in London, and Homcastie, 
drawn bills for the amou^n, h|lt transmitted the bills of lading p®[”‘ 
through the plaintiffs, his general agents, to be sent to the 
Cudbear Company that they might insure, and he at the same 
time drew on plaintiffs for 300/. which bills yrere accepted and 
paid : but the Cudbear Company refused to accept the bills 
drawn on them^ or take to the cargo, or to insure, upon which 
the plaintiffs marie insuiance in their own name, and informed 
the consignor, who approved thereof; — the plaintiffs were to be 
considered as consignees of the whole, and had a right in that 
character to insure for the benefit of their consignor ; and 
that they had a clear insurable interest in themselves to the 
amount of 300/. 


r, c 'J 


But 
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But still in the construction of the act it^has always been 
holden, that all insurances made by person^aving no interest 
in the event about which they insure, or v»xthout reference to 
any property on board, are merely wagers, destructive of the 
true ends for wdiich this contract was introduced into the 
mercantile world ; and ^therefore are to be considered as abso- 
lutely null and void. 

Upon a motion f«r a new trial. Lord Mans^eld, who had 
•tried the cause, made the following report : — This was an action 
brought by the plaintiff, who was a surgeon on board an East 
Indiomati^ against the defendant, a passenger in the same ship, 
to recover a sum of loool. upon a special agreement, bearing 
tlate the i8th of Juli/ by which, after reciting, that 
“ whereas the plaintiff had agreed to pay to the defendant 
“ the sum of 20I. sterling at the next port the ship sl||pnld 
“ arrive at, it was witnessed that he the defendant, in con- 
“ sideration thereofi did undertake that the said ship sh'buld 
« save her passage to China that season: and in case she did 
f* not, that then he would pay to the plaintiff the sum of’ 
** 1000/. at the end of one month after the arrival of the said 

ship in the river Thames^ At the trial it appeared, that 
the plaintiff duly paid the amount of the ^ol. to the defendant 
at the next port, in pagodas : that the vessel being dclayeti 
below' the Cape and Madras in consequence of a miscalcu- 
lation of five days in the rcckonijig, and the monsoons setting 
in earlier than usual, she lost her passage. That the plaintiff' 
had some goods on board, which were liable to suffer by the loss 
of the season ; and that whilst it w'as still doubtful whether the 
ship would or would not save her passage, the captain had 
applied to each of the parties, to persuade them to rescind 
the agreement; representing that the sum to be paid in either 
event would be more than the loser could afford. That the 
plaintiff was willing to have cancelled the agreement ; but the 
defendant positively refused. The jury found a verdict for the 
plaintiff, damages 980/., but I gave the defendant leave to 
move for a new trial upon the question. Whether this were not 
an agreement within the statute 19 G. 2. c. 37. and therefore 
void? 

After this case had been fully argued at the bar, 

, Lord 
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Lord said, — “A policy of insurance is in tlie 

nature of it, a contract of indemnity, an<l of great benefit to 
trade. But the uje* of it was perverted by its being turned 
into a wager. To remedy this evil, the statute of the 19 6f. 2. 
c. 37. was made; which, after enumerating in the preamble 
the various frauds and pernicious practices introduced by the 
])erversion of this species of contract; and amongst others, 
that of gaming or wagering imder pretence of insuring 
vessels, proceeds under general word/, to prohibit all con- 
tracts df insurance by way of gaming or ivagering. Here the 
plaintiff gives so much to the defendant in consideration fliat 
the ship should save her passage to China ; and if not, then, 
upon her returning safe to England^ lie is to receive 1000/. 

If the first of these events happened, the defendant won ; but 
lie could not lose, unless both happened. Is not this gaming ? 
is not this wagering ? If this were allowed, all wagering 
jiolicies would be turned into this form, and the act would be 
entirely defeated. If there is no interest in the case, it is 
gaining and wagering. T^^'efore there must be a new trial.” 

From this case wc find, that the principle stated by Lord ^ 
Mansfield in Leiais v. Rucker is confirmed : namely* that 
where a man insures 2000/. and it turns out in proof that he 
has an interest to the value of a cable only, such an interest 
will never be allowed to ojierate so as to evade the^statute. 

For in this case, it appeared in evidence, that the plaintiff had 
some goods on board ; but that was held not to be an interest 
sufficient to justify an insurance so evidently contrary to the 
act of parliament. 

Indeed wherever the Court can sec upon the face of the 
policy, that it is merely a contract of gaining, where indemnity 
is not the object in view, they are bound to declare such policy 
void. 

Tlie plaintiffs had lent to Z,aws(w^, . captain of the Lord Lowry and. 
Holland East Indiaman^ 26,000!!. for which he had given them 
a common bond, in the penal sum of 52,000/. While he D0U6I.468.. 

with Ifis ship at Chinoy the plaintiffs got a policy of in- 
surance underwritten by the defendant and others, which was 
in the following terms: “ At and from Chi noy to London, be- 

E E 3 “ ginning 
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“ ginning the adventure upon the goods fMm the loading 
“ thereof on board the said ship at Canton^ in Chinoy &c. and 
« upon the said ship from and immediatolj^ (bllowing her ar- 
** rival at Canton ia CJiinUy valued at 26,000^. being the 
“ amount of Captain Patrick La'wsorHs common bond, payable 
to the parties, as sjiall be described at the back of this 
“ policy; and it bears date the i6th day of December 1775; 
“ and in ease of loss, no other proof of interest to he re- 
“ quircd than the exhibition of the said bond: warranted free 
from average, and without benefit of salvage to the in- 
“ surer.” 

At the head of the subscription was written, On a bond 
as above expressed^ Captain Lavoson sailed from ChinOy and 
arrived safe with his privilege (as it is called) or adventure, in 
Londoiiy on ist f)f Jiilp 1777, none of the events insured against 
having happened.* The receipt of the premium was acknow- 
ledged on the back of the policy. This case came before the 
Court li^on an action for a return of premium, on the ground 
that, the policy belbg without interest, the contract was void. 
This case, as far as it relates to the question of return of pre- 
mium, will be considered in a future chapter: but in the 
course of the discussion, it became necessary to determine, 
whether the policy just recited was good within the statute. 
At the trial which came on at the sittings after Trinity term 
1780, the Chief Justice was of opinion, that this was a gaming 
policy prohibited by the statute of 19 G. 2. c. 37. and a verdict 
was given for the defendant. His Lordship, however, having 
expressed a doubt upon the propriety of his opinion on other 
points of the cause, a motion for a new trial was afterwards 
made, and all the questions came to be debated before the 
Court : when the majority of the Judges confirmed Lord Mans- 
JicltPs first direction upon all the points. It is true Mr. Justice 
Willes differed from his brethren upon that occasion; the 
learned Judge being of opinion, upon the question relating to 
our present enquiry, that this was not a gaming policy ; that 
it did not appear to him, that the parties had any idea they 
were entering into an illegal contract : that the whole was dis- 
closed, and they thought there was an interest ; this was a mis- 
take ; but it is a new point of law. 


The 
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The three olfier Judges supported their opinions upon the 
following grounds. 

m 

Lord Man^ld . — “ It is certainly true, in many instances^ 
that first thoughts are best. I am now very much inclined to 
my first opinion. There are two 'sorts of policies of insur- 
ance ; mercantile and gaming policies. The first sort are con- 
itnUfits of indemnity, and of indemnity only ; and from that 
jmnciple a great variety of decisions add cotysequences have 
followed. The second sort may be the same in form ; bul tA 
them there is no contract of indemnity, because there is no 
interest upon which a loss can accrue. They are mere games 
of hazard, like the cast of a die. In the present case the na- 
ture of the insurance is known to both parties. The plaintifis 
say, “We mean to game : but wo give our reason for it ; 

“ Captain Lawson owes us a sum of money, and we want to be 
“ secure in case he should not be in a situation to pay us.” 

It was a hedge. But they had no interest ; for if the ship had 
been lost, and the hnderwriters had paid, still the’^laintiffs 
would have been entitled to recover the amount of the bond 
from Lawson. This then is a gaming policy ; and against an 
act of parliament.” 

Mr. Justice — “A policy of insurance ought to 

be a mere contract of indemnity, and nothing more ; but here 
the money might have been paid twice, which shews decisively 
that this w'as a gaming policy.” 

Mr. Justice Buller, — “ It is very clear to me that the 
plaintiffs ought not to recover. There was no fraud on the 
part of the underwriters, nor any mistake in matter of fact. If • 
the law w'as mistaken, the rule applies, that ignorantia juris 
non exettsat. This was a mere gaming policy without interest.” 

Agreeably to this opinion, the rule for a new trial was dis- 
charged. 


It was held not to be a gaming policy for a peffon who had 
charteretl goods to St. Petershurg^ to make the underwriters 
agree to pay a total loss in case the ship should not be allowed, 
by the Russian government, to discharge her cargo at Si. Peters- 
Inirgi and the assured was allowed to recover, on oh allegation 

£ £ 4 that 
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that the vessel had not been allowed to disefa^ge her cargo, 
but was obliged to return back, by which the value was re- 
duced below the amount of the invoice price, together with 
the charges thereon, ajid the premiums of insurance, 4 'C. 1st. 
It was held not (iO be a gaming policy : adly, dnsur- 

ance on the goods, not on the voyage: and agree- 

ment allows the non-admission of the goods to be a loss. 




The second scctioivbf the act in question, which alloifrs 
ij^suranccs being made on private ships of war, interest or no 
interest, seems sufficiently clear, and requires no explanation. 


The third section, by which insurances upon any merchan- 
dizes or effects from any ports or places in Europe or America^ 
in the possession of the crowns of Spain or Portugal may be 
effected in the manner practised before this act was passed, 
seems to be obscurely worded. The learned commentator 
upon the law of England observes, that the reason of this pro- 
viso is siijBBciently obvious. Notwitlistanding this authority, 
in order to comprehend the meaning of tho legislature, we 
must observe, that the trade from Spain and Pertugal^ to their 
respective colonies and establishments in South America, and 
the retui’ns thereof^ can only be carried on by their own sub- 
jects; and all other persons are prohibited from that trade by 
positive regulations of these respective states. The conse- 
quence of such a prohibition is, that all the goods and mer- 
chandizes with the subjects of this and other countries export 
from Spam and Portugal, must be in the names of Spanish 
subjects. So that it was absolutely necessary to make this ex- 
ception (for no other proof but the policy itself can be 
brought) ; otherwise all insurances upon that branch of trade 
must have been entirely void. The words, however, seem 
to allow a greater latitude than was meant by the legislature 
in making such a provision, for by adverting merely to the 
w'ords, insurances from any ports or places in Europe or 
America, belonging to Spain and Portugal, to England or 
other ports of Eia'ope, may be made, as if this act had never 
passed. Whereas by attending to the prohibition of trade 
just mentioned to any but the subjects of Spain and Portugal, 
as the commerce between these colonics and the parent coun- 
tries can only be carried on b3' subjects, it is evident that the 

legislature 
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legislature inten^d rather to have said, that instiranocs^ on- 
goods from ports belonging to Spain and Potiugal in Europe 
to any ports in America belonging to those courts, aijd from 
such ports in America to such ports or places in Europe^ shall 
be valid and effectual contracts, than to authd^se insurances 
from the dominions of ^ain and Pprttigal in Europe or 
AaftericUi to whatsoever place in the world the ship, in which 
tlK^mmods are to be carried, may happen to be destined. 
The%ords, however, certainly admit of tnat bryad construc- 
tion : for the place of destination is not ascertained. — 

Upon thfei section of the act, it may be observed, that the 
equitable construction of such contracts of insurance as are 
protected by it, seems to be, that they may be made without 
interest, notwithstanding the case of Goddart v. Garret^ above Vide aiite» 
cited : since in such instances it is impossible for the person P’ 

Insured to bring any certain proof of interest on board. 

Hitherto %vc have spoken merely of that part of this very 
salutary act, which requires, that every persdn making such a 
contract, should have an interest in that which is the object 
of the insurance. Another part of it still claims our attention 
• — that which prohibits re-assurances. — What a re-assiirancc 
is ; in what cases it is prohibited ; and when it is allowable, will 
form the subject of the following chapter. 



CHAPTER XV. 


Of Re-Assurqnce, and of Double Insurance 


E-ASSURANCE, as understood by the law of England 
may be said to be a contract, which the first^lnsurer en- 
ters into, in order to relieve himself from those riElfs which he 
has incautiously undertaken, by throwing them upon other 
underwriters, who are called re-assurers. This species of con- 
tract has obtained a place in most of the commercial systems 
of the trading poVers of Europe; and it is allowed by them at 
this day to be politic and legal. The learned Roccus has de- 
cided expressly in favour of it ; and has cited many respectable 
authorities in support of his opinion. Assecurator, post fac- 

zsOCv'ul* OC 

i.ot. ** tarn assecurationem, potest se assecurari facere ab alio asse- 
’ “ curatore, et iste secundus assecurator tenetur pro assecura- 

tione &cta a primo, et ad solvendum omne totum, quod 
primus assecurator solvent, et ista secunda assecuratio 
valet.” By the ancient law of France such assurances were 
reckoned valid, and perfectly consistent with equity and good 
I ,c Guidon, conscience. The author of the Guidon observes, that if it so 
*■ happen that the insurers, after underwriting the policy, repent 

of their engagement, or are afraid to encounter the risk, they 
are at liberty to re-insure; but still they cannot prevent the 
insured from making his demand upon them in case of loss ; 
^for having, by their signature, promised indemnity, they can- 
not, by any protestations to the contrary, discharge themselves 
from their responsibility, without the consent of the insured. 
Lewis the Fourteenth, when, by the assistance of the famotis 
Colberty he promulgated those ordinances, which will be a 
lasting honour to the French nation, adopted the idea that 
Assurance, prevailed when the Guidon was written : for by an article in 
that celebrated code of laws, he expressly declared, “ that it 
should be lawful to the insurers to make re-assurance with 
** other men of those effects, which they had themselves pre- 
** viously insured.” It is not in France alone that this law 

prevails; 
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prevails ; for by\ie positive and express regulations aiid (M^i- * ^ 8 * *9o. 
nances of Konit^sberg, ilamburgh^ and Bilboay re-assuronce^ »33*4»9* 
are allowed to be cfieCtedj and consequently are lawful con« 
tracts. • 


By the passage cited from the Guidons it might be observed, 

|;t it was a distinguishing character of this species of con* 

Jkhat notwithstanding a re-insurancf, the first contract 
its as at first, widiout change or am^ndmant. The re- i Emergoc 
insurer is wholly unconnected with the original owner of thr^' 
property it^red ; and as there was no obligation between Pothier, tit.* 
them ori^iis^ly, so none is raised by the subsequent act of the 
first underwriter. The risks of the insurer form the object of 
the re-insurance, which is a new independent contract not at 
all concerning the insured ; who consequently can exercise no 
power or authority with respect to it. 


Agreeably to the laws of those countries just referred to, 
and consistently \yith the opinions of those respectable writers, 
whose works we have had such frequent occasion to mention, 
the law of Bvgland adopted their regulations, and permitted 
the underwriters upon policies to insure themselves against 
those risks for which they had inadvertently engaged to in- 
demnify the insured; or where perhaps they had involved 
themselves to a greater amount than their ability would en- 
able them to discharge. Although such a contract seems per- 
fectly fair and reasonable in itselfj and might be productive of 
very beneficial consequences to those concerned in this im- 
portant branch of trade; yet, like many other useful in- 
stitutions, it was so much abused, and turned to purposes 
so pernicious to a commercial nation, and so destructive of' 
those very benefits it was originally intended to promote ancT 
encourage, that the legislature was at last obliged to inter|iose, 
and by a positive law to cut off all opportunity of practising 
those frauds in future, which were become thus glaring and 
enormous. 


Accordingly by the fourth section of that statute, which 19 Geo. 2 . 
formed the subject of the preceding chapter, it was enacted, '•37 s- 4 . 
that it should not be lawful to make B£-assurakgk, unless 
the assurer should be insolvent, become a bankrupt, or die ; 
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in either of which cases, such assurer, hii executors, adrfii- 
nistrntors, or assigns, might make re-assurance to the amount 
before by him assured, provided it ^should be expressed in 
the policy to be a re-assurance/^ 

From tliis act it ii^ apparent that all kinds of re-assurance 
are not prohibited ; but wherever such a contract tends to j 
advancement of commerce, or to the real benefit ot\^ri| 
dividual, in .such '^a case it shall be permitted. Thus iil^^so 
'^M'f insolvency or bankruptcy, it is advantageous to the credi- 
tors in general, as well as to the individual, that a re-assurance 
should be made; for by these means the funcl^pf the bank- 
rupt’s estate is not diminished in case of loss, and the insured 
lias a better security for the payment of the amount of his da- 
mage, or at least a proportion of it. [a) If die insurer die, 

it 


(«) Formerly, it* an underwriter became a bankrupt after he had sub- 
scribed the policy, and before a loss happened, the insured was not 
entitled to a dividtiul out of the bankrupt’s estate. This being found a 
heavy inconvenience, and a discouragement to trade, parliament was 
19 Geo. 2. obliged to interpose, and to alter the Jaw in this respect. The statute 
c. 32. s. 2. recited, ‘‘ that merchants and traders frequently lend money on bottomry, 

or at respondentia, and in the course of their trade frequently cause 
“ tlieir bliips or vessels, and the goods and merchandizes loaded thereon, 
“ to be insured ; and that where commissions of bankruptcy have issued 
“ against the obligor in such bottomry or respondentia bond, or the under- 
writer, or assurer in such insurance, before the loss of the ship or goods, 
ill such bond or policy of insurance mentioned, had liappened, it had 
“ been made a question, Whether the obligee or obligees in such bond, 
“ or tlie assured in such policy of insurance, should be let in to prove their 
“ debts, or be admitted to have any benefit or dividend under such com- 
mission? which might be a discouragement to trade.” It was therefore 
^enacted, “ that the obligee in miy bottomry, or respondentia bond, and the 
afssured in any policy of insurance, made and entered into upon a good 
“ and valuable consideration, bona fide, should be admitted to claim ; and 
after the loss or contingency should have happened, to prove his, her, 
or their debt and demands, in respect of such bond or policy of insur- 
** ance, in like manner as if the loss or contingency had happened before 
‘‘ the time of the issuing of such commission of bankruptcy against such obligor 
“ or insprer ; and should be entitled unto and should have and receive 
“ a proportionable part, share, and dividend of such bankrupt’s estate in 
“ proportion to the other creditors of such bankrupt, in like manner as if 
“ such loss or contingency had happened before such commission issued : 

‘‘ and that all and every person and persons against whom any commission 
of bankruptcy should be awarded, should be discharged of and from tli^ 

debt 
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it is no less necessary and beneficial to his successors, that 
there should be a rc-assurance, than it was in the folder case 
of a bankruptcy : because it will provide assets to satisfy the 
insured in case a loss should happen, and thus secure the 
estate of the deceased^ for the benefit of his heirs. Indeed, in 
both cases, the intention of the legislature seems to have been, 
tOf. provide a fund for the payment of tlfat proportion, which, 

S ie of .an,, insolvency, the insured will have a right to de- 
f in common with the other creditors ; and for the pay- 
of the whole, without prejudice to the heir, even in 
eases where the ancestor, at the time of his death, was in soJ*" 
vent circumstances. 

This act is worded in such express terms, excluding every 
species of re-assurance, except in the three instances of death, 
bankruptcy, or insolvency, that a doubt, as it should seem, vide ante, 
could hardly be founded upon it. But as it was held, that 
the first clause of the statute, prohibiting insurances, interest 
or no interest.) did not extend to foreign ships: so it was 
argued, that re-assurances made here on ^he %hips of foi'eigners 
did not fall within the act. It might have occurred, however, 
that the first clause of the statute is qualified, and only pro- 
hibits such insurances when made o« His Majesty's shipS) or 
the sfiips belonging to His Majesty's subjects : whereas the 
clause in question is general, and without restriction ; the 
inference I’roni which is, that the legislature had both objects 
in view, and meant wholly to prohibit the one, but not the 
other. 

This point came on to be considered by the Court of Kinff’s Andree 
T>i-i \ r r •! • Fletcher, 

l>cndi, in the year 1787, in the torm 01 a special case, stating, aTenn 
that a rc-assuraiice was made by the defendant on a Frcnclj^ 
first insured by a French nndcrnscritei' at MarscilleSy 


debt or debts, owing by him, her, or them, on every such bond and 
“ policy of insurance as aforesaid, and should have the benefit of the 
“ several statutes now in force against bankrupts, in like manner, to all 
“ intents and purposes, as if such loss or coiitingcnc}^ had happened, and 
** the money due in respect thereof had become payable before the time of 
the issuing out the commission.’* 


who 
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who was living, and who, at the time of 46bsc]’ibiug the 
second poh'cy, was solvent. 

The Court {Ajshhurst, Bidler^ and ’Grose, Justices,) were 
unanimously of opiftion, that this policy of re-assurance was 
void : and that every re-assurance in this country, either by 
British subjects or foreigners, on British or foreign ships,;is 
void by the statute : unless the Jirst assurer be insolveJit^ bec^K 
a bankrupt, or die. • 

. ‘ 

There is another species of re-assurance allowed by the laws 
of France, as established by an ordinance of l.exois ^e Four- 
teenth, which was also taken from that ancient ^d''^cellent 
Freitch treatise, that has been so frequently mentioned. By 
tliis regulation, it is declared lawful for the assured to insure 
the solvency of the underwriter. By these means, the person 
insured gets rid of those fears, which he may have conceived 
concerning the ability of the insurers to pay, and he gains a 
second security to answer for the sufficiency of the first. But 
it is not to Fraficq alone that this kind of contract is restrain- 
ed ; for by the positive laws of many other maritime states, 
such re-assurances are valid and binding contracts. The 
English statute, which has been the subject of this and the 
preceding chapter, takes no express notice of this sort of in- 
surance : because, in truth, I believe, it never was very much 
in practice in Englatjd : but, however, it seems clear, that such 
a circumstance, as the solvency of the underwriter, is not an 
insurable interest ; that a policy opened upon such an event 
would be treated as a wager-policy ; and would consequently 
fall within the statute of George the Second, which declares 
all policies made by way of gaming or wagering, to be abso- 
lutely null and void to all intents and purposes. 

Having said thus much of re-assurances, I shall proceed to 
consider the nature of a double insurance, and to state the 
few cases that have been determined upon the subject. I treat 
of it in this place, because these two kinds of insurance have 
been sometimes confounded together, and supposed to mean 
the same thing : whereas no two ideas can be more distinct. 
We have already seen what is meant by a re-assnrance. A 
double insurance is where the same man is to receive two 


sums 
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instei^ afione, or the same sum. twice over) for the same 
loss, by reason of hi^ having made two insunmc^ up<m the 
same goods or the same ship. The first distinction b^trreen 
these two contracts is/ that a re-assurance is a central^ iSade 
by the first underwriter, his executors er assigns, to secure 
himself or his estate: a double msurance is entered into by 
the insured. A re-assurance, except in,the cases providled for 19 g«o. z , 
the statute, is absolutely void : a double insurance is not 
vq^; but still the insured shall recover oifly one saj^si ’action R<p-4i6. . 
for Ids loss. This requires explanation. 'Whe^e a bas 
maide a double insurance, he may recover his loss, figainfilr 
which o^the underwriters he pleases, but he can recorder for 
no mora than the amount of his loss. This depends > upon 1 Burr. 493. 
the nature of an insurance, and the great principles of justice 
and good faith. An insurance is merely a contract of .indem- 
nity in case of loss : it follows as a necessary consequence 
that a man shall not recover more than he has lost, ov recover 
satisfaction greater than the injury he has susttuned. This rule 
was wisely established, in order to prevent fraud, lest the de- 
sire of gain should occasion unfair and wilful, losses. It being 
thus settled, that the insured shall recover *but one satisfac- 
tion, and that in case of a double insurance, he may fix upon 
which of the underwriters he will for the payment of liis loss, 
it is a principle of natural justice that the several insurers 
should all of them contribute in their several proport:ions, to 
'satisfy that loss, against which they have all insured. 

These principles have been fully declared to be law jin seve- 
ral cases, which are now to be mentioned. 


In the year 1763, it was ruled by Lord iUh/is/icl Id Chief Newby v. 
Justice, and agreed to be the course of practice, that upon a 
double insurance, though the insured is not entitled I to two in Easter 
satisfactions; yet, upon the first action, he may recover tlie 7Biic.Rep. 
whole sum insured, and may leave tlie defendant thorein, to 416. 
recover a rateable satisfaction from the other insurers. 


Thus also it was determined in a subsequent case at Guild- Rogers v. 
/tall. It was an action on a policy of insurance on a ship from 
N(^v/mm(Ua?id to Dominica^ and from thence to th€! port of v»c. 
discharge in the West Indies* It was a valued poliqy on the 

ship MassfieW. 
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ship 'and freight; and on the goods as interest should appea^r. 
Tlie diip sailed from St.John* s the l^th of December 1775, and 
thejplaintiff declared as for a total loss. The defendant under- 
\rrote for zool. and has paid into court 124/. This sum was 
paid on a suppositioh, that the underwriters on a former policy 
should bear a share of the loss. The plaintiff had originally 
insured at Liverpool on a voyage from Nev^oundland to Bar~ 
dadoes and the Leeward Islandst with an exception of Am- 
ytca» captures: but, the plaintiff afterwards, for the purpose 
t>f securing Itimsel^ against captures, and having altered the 
>burse of his voyage, made the present insurance. The plain- 
tiff now insisted he was entitled to receive the full apiount of 
his insurance against the defendant, and not to any part from 
the Liverpool underwriters, because the voyage now insured 
was different from that insured at Liv^pool. There was how- 
ever a ver(|jct for the plaintiff' for his full demand, with liberty 
Jar the defeitdant to bring an action against the Liverpool wi- 
deiwriterSi if he* thofught Jit. 

Accordingly in the Easter term following, an action was 
brought for money had and received to the use of the plaintiffi 
who was the defendant in the last cause, in order to recover 
a contribution for the loss w hich the plaintiff had been obliged 
to pay. It was agreed by both parties to admit, that on the 
Landoti policy (which was the subject of the former action), 
22ool. were insured; that on the two Liverpool lyoYicies 1700/. 
were insured : that tlie merchant was interested to the amount 
of 500/L on the ship ; 300/. on the freight ; and 1400/. on the 
cargo; that the plaintiff had paid zool. loss, and 47^. for the 
costs. The question was, whether the defendant was liable 
to contribute any thing, and what. 'I’he whole interest was 
zzool. and the whole insurance was 3900^. It was insisted 
by the counsel for the defendant, that the insurance in 
London was an illegal re-assurance ; and therefore the plaintiff 
might have made a good defence in an action brought against 
him : and if so, he could not now recover over against the 
defendant. 

Lord Mdnjfdd. — “ The question seems to be whether the 
insuted has not two securities for the loss that has happened. 
,ifso, can there be a doubt that he may bring his action 

1 3 against 
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against either ? It is like the case of two securities ; where, 
if all the money be recovered against one of them, he may 
recover a proportion from the other. Then this would bring 
it to the question, whether the second insurance is void as a 
re-assurarice. But a re>assurance is a contract made by the 
insurer to secure himself; and thh is orU^ a double insurance** 
There was another ground taken in the cause, which is not 
material to be mentioned here : but upon this direction, the 
plaintiff had a verdict. * , 

Although a man, by making a double insurance, shall not 
be allowed to recover a double satisfaction for the same loss ; 
yet various persons may insure various inters }ts on the same 
thing, and each to the whole value (as the masters for wages, 
the owner for freight, one person for goods, another for 
bottomry), and such a contract does not fall within the idea 
of a double insurance. There is a full case uppn this subject, 
and a very elaborate argument of Lord Mansfield^ in deliver- 
ing the judgment of the whole Court of King’s Bench, in 
which most of the questions relative to double insurances 
are clearly and decisively settled. In this cause the question 
was, whether the plaintiff ought to recover his whole loss, or 
only a half ? it being objected that there was a double insur- 
ance. A verdict was found for the whole, subject to the 
opinion of the Court upon Lord Man^eld’^ report. 

Lord Mansfield^ in delivering the opinion of the Court, 
began, by stating the facts, as they appeared to him at the 
trial. 

Mr. Meifbohm of 8 t. Petersburg had dealings with Mr. Amy- 
and and Company of London^ who often sent ships from 
London to Mr. Meyhohm at SU Petersburg. Meybohm, as ap- 
peared by the evidence, was indebted, on the balance of their 
accounts, to Amyand and Company. Amyand and Company 
sent a ship, called The Gallffimyt Stephen Barker master, to 
Mr. Meybohm^ at St. Petersburgy to fetch certain goods. 
Meybohm sent the goods, and promised to send the bill of 
lading by the next post, but never did. Afterwards, in 
August 1756, Amyand and Company got a policy of insur- 
ance from private underwriters, for 1 100/. on the sliip, tackle, 
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and goods, at and from London to St. Petersburg) and at and 
from thence back again to London : which policy was signed 
by several private underwriters, quite different persons from 
the present defendants; and of this sum of iiool. tlius 
underwritten, 500^.* was declared to be on parts of the 
ship, and the remaining 600/. to be on goods. Between the 
26th of August and* the 28th of September 1756 (both in- 
cluded), Mr. Am^iand insured 8oo^. more, with other private 
insurers : and this, hitter insurance was upon goods only : and 
was only at dnd from St. Petersburg to London. On the 28th, 
"^pth, and 30th of October 1756, Mr. Amyand m^xxred ^ool. 
more with other private insurers, which last insurance was on 
goods only, at and from the Sound to London. So that the 
whole sum insured by Amyand and Company was 28oo?.J of 
which the sum of 2300/. was on goods, and the remaining 
500/. was cm the ship. Several letters being given in 
evidence, it appeared that Meybohm wrote from Petersburg 
on the 7th of September 1756 (the date of his first letter 
on this subject) to Amyand and Company ; and mentioned 
what goods he should send to them, referring to the invoice 
for particulars ; and directed them to get insurance there- 
on, and to place the goods and the insurance to a particular 
account which he named in his letter ; in which he also speci- 
fied some iron, which was for Mr. Amyand's own account. 
'I'his letter Mr. Amyand afterwards received (probably about 
the 27th of Oc/oier), and in consequence of it made the in- 
surance accordingly, upon the 28th, 29th, and 30th of the same 
October) as before-mentioned. Meybohm) having shipped the 
goods, endorsed the bills of lading to one Mr. John Tamesx in 
Moscow (the plaintiff, in effect, in the present action), who, on 
the 7th of October 1756, wrote to his correspondent Mr. 
Uhthqff'hcTc in London to insure these goods. In this letter 
he desires Mr. Uhihe^' to insure the whole) that he ( Tamesx) 
might be safe in all events ; for he suspected that these goods 
were intended to be consigned by Meybohm to somebody else, 
and perhaps might be insured by some other persons. And 
he says they were transferred to him, in consideration of his 
being in advance to Meybohm more than their amount. This 
letter from Mr. Tamesz, with these directions to insure, was 
received by Mr. Uhthqff on the 15th of November Mr. 

Vbihoff accordingly applied to the defendants, the London 

12 Assurance 
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A^urance Company ; and disclosed to them, at the same time, 
all these particulars : and they, upon the i 6 th of NaoetHher 
1755, after being thus, apprised, that thei'e might be anotkei' 
insurance^ made the insurance now in queijtion, for 231(5/. on 
the goods at and from the Sound to hcnidon. The goods were 
lost in the voyage. Mr. Uhthqff’s insurance was made by the 
plaintiffs, Godin^ Guyony and Company, who are insurance- 
brokers ; and they declare that this insurance was made by 
order of Henry Ufithc^ Esq. This declaration^ is endorsed 
upon the policy, and is dated the i 8 th of November 
There is no doubt as to the value of the goods, or as to the 
loss of them. It is admitted by the defendants, that the 
plaintiffs ought to recover half the loss from them : but they 
say they ought to pay only halfy not the vcihole of the loss. So 
that the only question is, whether the plaintiffs are entitled, 
upon the circumstances of this case, and upon the facts I have 
been stating, to recover the 'whole loss from the present de- 
fendants ; or only the half of his loss from themy and the re- 
mainder from the underwriters of M.T.Amyand’3 policy. The 
verdict is found for the plaintiff, for the whole : but it is agreed 
to be subject to the opinion of this Court, upon the question 
I have just mentioned. 

First, to consider it as between the insurer and insured. As 
between them, and upon the foot of commutative justice 
merely, there is no colour why the insurers should not pay 
the insured the whole ; for they have received a premium for 
the whole risk. Before the introduction of wagering policies, 
it was upon principles of convenience very wisely established, 
that a man should not recover more than he had lost. In- 
surance was considered as an indemnity only, in case of a loss ; 
and therefore the insurance ought not to exceed the loss. 
This rule was calculated to prevent fraud ; lest the temptation 
of gain should occasion unfair and wilful losses. If the insured 
is to receive but one satisfaction, natural justice says that the 
several insurers shall all of them contribute pro rata, to satisfy 
that loss against which they have all insured. No particular 
cases are to be found on this head ; or, at least, none have been 
cited by the counsel on either side. Where a man makes a 
double insurance of the same thing, in such a manner that he 
can clearly recover ag ains t several insurers in distinct policies 

r 1' 2 a double 
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a double satisfaction, tbe law certainly says that he ought not 
to recover doubly for the same loss, but be content with one 
single satisfaction for it. And if the s^e man really and for 
his own proper account insures the same goods doubly, though 
both insurances be not made in his own name, but one or Jsoth 
of them in the name of another person, yet that is just the same 
thing; for the same person is to have the benefit of both poli- 
cies. And if the whole should be recovered from one, he 
ought to stand in tile place of the insuretl, to receive contribu- 
^on from the other, who was equally liable to pay the whole. 
But in this case if Tamesz was not to have the ben£;fit of both 
policies in all events, then it can never be considered as a dou- 
ble policy. 

It has been said, that the endorsement of the bills of lading 
transferred Meybohm's interest in all policies, by which the 
cargo assigned.was insured ; and therefore Tamesz has a right 
to Mr. Amya 7 id*s policy ; and that Ta^neszy being the assignee 
of Meybohm^ is the cestuy que trust of it, and may recover the 
money insured and even that he may bring trover, or de- 
tinue, for the very policy itself: and it is urged from hence, 
that he either will or may have a double satisfaction for the 
same loss. 

But allowing that by the endorsement of the bills of lading 
and assigning the cargo to Tamesz^ he stands in the place of 
Meybohm in respect of his insurances ; yet Mr. Amya^id has 
an interest of his own, and had actually insured the ship and 
goods to the amount of 1900/. (upon both together) prior to 
any directions or intimation received from Mr. Meybohm^ to 
insure for him. Various people may insure various in- 
terests on the same bottom : (as one person for goods, 
another for bottomry, ^c.) And here Mr. Amyand had 
an interest of his own, distinct froip that of Mr. Meybohm • 
he had a lien upon these very goods as a factor to whom a 
balance was due. And he had the sole interest in the ship ; 
which was a part of the things insured by him. It is fer from 
appearing, that even his last insurance (in October) was made 
on the account of Meybohm, or as agent for him. So far 
from it, Mr. Amyand insists upon it for his own benefit (as he 
expressly declared at the .rial), and absolutely refttses to give 

it 
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it up, or to suffer his name to be used by the plaintiff; though 
he was a witness for the defendants, and was produced by 
them, and inclined to serve them. So that the foundation of 
this argument, urged by the defendants'^, counsel, fails them;, 
and there is, in reality, nothing to support it. But even sup- 
posing that yLr.Amyand had made l^s insurance, Hot upon 
bis own account, but as agent or factor for Mr . M€yboJim^ and 
upon the account of Meybohm ; yet eveiv then Taviesz can 
never come against Amyand^s underwriters, or come at 
Amyand^B policy, to his own use. For Amyana^ the factor oj 
Meybohm^ has possession of the policy, and appears to have 
been a creditor of Meybohm upon the balance of accounts be- 
tween them, at the time when he made the insurance : and I 
take it to be now a settled point, that a factor to whom a 
balance is due, has a lien upon all goods of his principal, 
so long as they remain in his possession.^^ Kruger and 
others v. Wilcox and others, was a case in Chancery upon this 
point. It came on first before Sir John Strange, then Master 
of the Rolls, who decreed an account, and directed allowances 
to be made for what the factor had expended on account of 
tl\e ship or cargo, and reserved all further directions till after 
the Master’s report. It came on again, afterwards, for further 
directions, after the Master’s report, before the Lord Chan- 
cellor, who was attended by Four eminent merchants, whom 
he interrogated publickly. After whicli he took time to con- 
sider of it ; and on the first of Februwy 1755 ^ decreed, that 
the factor has a lien oix goods consigned to him ; not only 
for incident charges, %ut as an item of mutual account for 
the general balance due to him so long as he retains the 
possession. But if he part with the possession of the goods, 
‘‘ he parts with his lien, because it cannot then be retained as 
an item for the general account.” There was another case, 
in the same court, of Gardiner v. Coleman, a few months after ; 
i n which the former case, determined as I have mentioned, ^ as 
considered as a point settled ; and this latter case of Gardiner 
V. Coleman was decreed agreeably to it. So that Mi . Amyaud, 
even considered as factor or agent to Meybohm, and as making 
the insurance upon MeybohnCs account, is yet entitled to retain 
the policy ; Meybohm being indebted to him upon the balance of 
the account between them ; and he has a 1 ien upon the policy 
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whilst it continues in his possession. Therefore, even in this 
view of the case, Mr. Tamesz must first have paid to Amyand 
the balance of his {Amyand's) account, liefore he could have 
gotten that policy ou^ of Amyandis hands ; and consequently 
Mr. Tamesz was very far from being entitled to the benefit of 
it as a cd^y que trust, absolutely and entirely. 

But if the question, “ Whether Tamesz could take the be- 
nefit of Mr. AmyaK(fs policy,” were doubtful ; yet here, 
"J^mesz insured the goods with the defendants, expi*essly un- 
der the declaration of his suspicion, that there might have 
been a former consignation, and some former insurance made 
upon the goods by some other person : but he desired to in- 
sure the whole for his own security ; and to this the defcndi’.nts 
agreed, and took the whole premium. Mr. Aviyand insisted 
upon his right to the whole benefit of his own polic}', when 
he w'as exaniined.as a witness : and is now litigating it in 
Chancery. It would neither be just nor reasonable, that 
Tamesz should only recover half of his loss from the defend- 
ants, and be turned round for the other half to the uncertain 
event of a long and expensive litigation. I do not believe there 
ever willor can b(' a recovery by Tamesz, or those who shall 
stand in his place, against Amyand\ underwriters. However, 
if those underu ritei s arc liable to contribute at all, the contri- 
bution ought to be among the several insurers themselves : but 
Tamesz, the insuretl, has a right to recover his whole loss from 
the defendants, upon the policy now in question, by which 
they arc bound to pay the whole. For though here be two 
insurances, yet it is not a double insurance; lo call it so is 
only confounding terms. If Tamesz could I’ecovcr against 
both sets of insurers, yet he certainly could not recover against 
the underwriters of Amyands policy, without some expence ; 
nor without also first paying and re-imbursing to Mr. Amyand 
the premium he paid, and also his charges. This is by no 
means within the idea of a double insurance. Two persons 
may insure two different interests ; each to the whole value ; 
as the master for wages ; the owner for freight, &c. But a 
double insurance is where the same man is to receive two sums 
instead of one, or the same sum twice over for the same loss, 
by reason of his having made tw» insurances upon Uie same 

goods, 
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goods, or the same ship. Mr, Tamese is entitlerl 'to recBire 
the whole from the defendants, upon their policy; whatever 
shall become of Mr* Ait^and^s policy: and they wHI have a 
right, in case he can claim any thing, under Mr. Antyand’s 
policy, to stand in his place, for a contribution to be paid by 
the other underwriters to them. But , still they are certainly 
obliged to pay the whole to him. Therefore upon these 
grounds and principles, in every light in which the case can be 
put, we are all of us clearly of opinion, tliat the^verdict is right 
as it now stands for the whole ; and that the postea must he 
delivered to the plaintiff. 

In the course of what has been said upon double insiu*ance, 
no notice has been taken of the laws of foreign states respect- 
ing that point : the reason of this silence is the great contra- 
riety to be found in their laws upon the subject ; it being 
almost impossible to mention two countries, whose regulations, 
as to this matter, are similar. In one the contract is abso- 
lately void, and a forfeiture ensues: in others, if the first p. 77*o»<** 
policy amount to the value of the effects* laden, the other stocwl!' 
insurers shall withdraw their insurance, retaining one half *g^****7». 
per cent, and in some other countries, the double insurance oii. of Biib. 
is merely void, without any forfeiture being incurred. When * Mag«ns, 
there is such a diversity in the ordinances upon the subject, 
it seemed needless to enter into them, especially as the law 
of England with respect to double insurance is so clear, and 
so well founded in reason and natural justice, as to require 
no illustration or confirmation from the laws of any other 
country. 

I laving, in this and the five preceding chapters, treated of 
those circumstances, bv which the contract of insurance is 
rendered void from its commencement, on account of some 
radical defect, which prevents the policy from ever having 
any operation at all, and having, in the course of that enquiiy, 
been led into a variety of discussion, involving in it a very 
material part of the law of insurance : we shall proceed to 
shew in what cases the policy, although not void ah initio, is 
rendered of no effect, because the insured has not himself 
fully complied with those conditions, which he has either 
expressly or tacitly, from t)ie nature of his contract, undertaken 
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to perform. It was indeed observed in the first chapter of 
this work, that although the policy is not subscribed by the 
insured, yet there are certain conditions to be performed on 
his part, with as much good faith and integrity as if his name 
appeared at the foot of the policy : otherwise it is a dead let- 
ter, and he can never recover an indemnity for any loss which 
he may happen to sustain. 
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CHAPTER XVI. 

Of changing the Ship. 

j 

O F those causes wliich will operate as a bar to the insu-' 
red's recovering upon a policy of insurance against the 
underwriter, the first to be mentioned is that of changing the 
ship ; or, as it has commonly been called, changing the bottom. 
This will require but very little discussion. We formerly 
said, that, except in some special cases of insurances upon 
ship or skipSf it was essentially requisite to render a policy 
of insurance effectual, that the name of the ‘ship, on which 
the risk was to be run, should be inserted. That being done, 
it follows as an implied condition that the insured should 
neither substitute another ship for that mentioned in the 
policy before the voyage commences, in which case there 
would be no contract at all ; nor during the course of the 
voyage remove the property insured to another ship, without 
the consent of the underwriter, or without being impelled by 
a case of unavoidable necessity. If he do, the implied con- 
dition is broken, and he cannot recover a satisfaction, in case 
of a loss, from the insurer ; because the policy was upon goods 
on board a particular ship, or upon the ship itself; and it be- 
comes a material consideration in a contract of insurance, 
upon what vessel the risk is to be run : since one may be much 
stronger, and more able to resist the perils of the sed ; or by 
its swift sailing, much better able to escape from the pursuit 
of an enemy, than the other. 

Malpne, it is true, in his Lex Mercatoria^ appears to be of a 
different opinion ; for he says, It sometimes happens, that 
** upon some special consideration, this clause forbidding the 
** transferring of goods from one ship to another is inserted in 
** policies of assurance ; because in time of hostility or war be- 
<< tween princes, it might be unladen, in such ships of those 
** contending princes, by ^iduch the adventure would be in- 

“ creased. 
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“ creased. But according to the usu&l insurances which arc 
“ made generally without an exception, the assurer is liable 
“ thereunto ; for it is understood, that the master of a ship, 
“ without some good and accidental cause, would not put the 
“ goods from one ship to another, but would deliver them, ac- 
“ cording to the charter-party, at the appointed place.” The 
reason given by Mulync^ in support of his position, is by no 
means satisfactory, ^nor is it well founded in point of experi- 
ence: neither has he adduced a single authority to corroborate 
the opinion advanced. Indeed, the whole current of authority 
turns the other way : at least, as far as I have been able to 
trace it. 

Molloy has said, that if goods are insured in such a ship, and 
afterwards in the voyage she becomes leaky and craay, and the 
supercargo and master, by consent, become freighters of another 
vessel for the safe delivery of the goods : and then after she is 
loaded the second vessel miscarries, the assurers are discharged* 
It is true, the sentence proceeds thus : “If these words be in- 
“ serted, namely, the goods laden to be transported and delivered 
“ at stick place bp the said ship, or by any other ship, o/r vessel, 
“ until they be sajely landed, the insurers must answer the mis- 
“ fortune.” But tJiis does not at all affect the general rule 
before laid down ; for it only goes to shew that which is nol 
denied, that the parties may take a case out of the general rule 
of law, by a special agreement : and the exception proves the 
truth of the first proposition. Besides, in such a case, it 
should seem that the ship, in which the goods are laden, ought 
not to be changed, but upon necessity. 

This opinion is confirmed by foreign writers. “ Merces 
“ si eadem navigatione transferantm' de una navi in aliam, 
“ et si novissima navis, ubi merces transfusae fuerunt, deper- 
“ datin', tunc est inspicienda forma assecurationis, in qua si 
“ fuit dictum, quod assecurentur merces, queesunt in tali tiavi, 
“ tunc assecurator non tenetur, eo quod mentionem fecit in 
“ assecuratione de tali navi. Et ratio est, quia non par cst 
“ ratio assecurationis, quando merces devekuntur in und navi, et 
“ quando in altera ; imo solet id principaliter considerari inter 
“ ipsos assecuratores, cum una navis sit magis fortis quam alia” 
Bmjus is corroborated by several learned writers upon this 
branch of jurisprudence. 


In 
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In the law of Engl(md» tlierc is only one case to be met with 
in print upon the subject ; and that is not expressly in point 
to the present enquiry,, although it seems to decide it. It was 
a case which came on at Guildhall before^Lord Chief Justice 
Lee. The plaintHF had insured interest or no interest on any 
ship he should come in from Virginia to Londony beginning 
the adventure on his embarking on board such ship ; the money 
to be paid though his person should escapp, or the ship be 
retaken. He embarked on the Speedwell p but she springing 
a leak at sea, he went on board the Friendshipy and arrived 
safe at London ; but the Speedwell was taken after he left 
her. And now, in an action against the underwriter he was 
held liable ; for the insurance is on the ship the plaintiff set 
out in : and had that got safe home and the other been losty 
the plaintiff could not have recovered upon the ground of 
having removed his person into that ship in the middle of the 
voyage. 

From this case it appears, that although no ship was named 
in the policy, yet the moment the ship was Ascertained by the 
embarkation of the insured, the contract was at an end, pro- 
vided the second ship had been lost; for so the words in 
Italics expressly import. A forti&riy therefore, the insured 
could not be entitled to recover^ upon a change of the bottom, 
when the name of the vessel is expressly mentioned in the 
very instrument by which the contract is effected. And 
altliough the insured, notwithstanding the change of bottom, 
recovered in the case cited from Strange ; it may be accounted 
for in two ways, consistent with the doctrine advanced in this 
chapter. In the first place, it was a gaming policy, interest or 
no interest ; and the plaintifl' was entitled to recover the mo- 
ment the ship was taken, although he might perhaps not be 
interested at all ; or perhaps the effects insured might be left 
in the first ship, although the plaintiff removed his person ; in 
which case even at this day, upon a fair bond Jide policy, he 
would be entitled to recover from the underwriters a satisfac- 
tion for the loss he had sustained. 

The general doctrine relative to changing the bottom of 
the ship was alluded to by Lord Mansjieldy when delivering 
the opinion of th« Court in the case of Felly against the Royal 

Exchange 
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Vide ante, 
C. 2 . p. 67. 
I Burr.3Ji, 


Exchange Assurance Company, which has already been fully 
reported in a preceding chapter. “ One objection,” said His 
Lordship, << was formed by comparing this case to that of 
“ changing the ship, or bottom, on board of which goods arc 
“ insured ; Hihick the insured have no right to do. {a) For there 
“ the identical ship inessential; that is the thing insured. But 
“ that case is not like the present.” 

From this passage it is evident, that Lord Mansjield intended 
to confirm the principle advanced in this chapter, namely, that 
when an insurance is made on a specific ship, and the insured 
not being impelled by any necessity, without the consent of 
the underwriter, changes the ship in the course of the voyage, 
he has not kept his part of the contract, and cannot recover 
against the underwriter. 

(a) This is to be taken as a rule, subject to the exception of inevitable 
or urgent necessity ; for it has been held, that the owners of goods insured, 
by the act of shifting the goods from one ship to another, do not preclude 
themselves from reedvering an average loss arising from the capture of the 
second ship, if they act from necessity, and for the benefit of all concerned, 
.■^ef Plantamour v, Staples, s Tci m Pep. 611, note («), and ante, Chap. i.. 
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CHAPTER XVIJ. 

Of Deviation * , 


D eviation, in marine insuranc^s^ is understood to 
mean a voluntary departure, without necessity or any 
reasonable cause, from tlie regular and usual course of the 
specific voyage insured. Whenever a deviation of this kind 
takes place, the voyage is determined ; and the underwriters 
are discharged from any responsibility. It is necessary, as 
we have seen, to insert in every policy of insurance the place 
of the ship’s departure, and also of her destination. Hence it 
is an implied condition to be performed oil the part of the 
insured, that the ship shall pursue the most direct course, of 
which the nature of things will admit, to arrive at the destined 
port. If this be not done ; if there be no’special agreement 
to allow the ship to go to certain places out of the usual 
track ; or if there be no just cause assigned for such a devia* 
tion, it is but just and reasonable that the underwriter should 
no longer be bound by his contract, the insured having failed 
to comply with the terms on which the policy was made. For 
if the voyage be changed after the departure of the ship, it 
becomes a different voyage, and not that against which the 
insurer has undertaken to indemnify (which is the true objec- 
tion to a deviation) : the risk may be ten times greater, which 
probably the insurer would not have run at all, or at least 
would not, without a larger premium. Nor is it at all mate- 
rial, whether the loss be or be not an actual consequence of the 
deviation ; for the insurers are in no case answerable for a 
subsequent loss, in whatever place it happen, or to whatever 
cause it may be attributed. Neither does it make any differ- 
ence, whether the insured was, or was not, consenting to the 
deviation. 

Tliese principles have been established by many decisions in 
the various courts of Westminsier-hall : and also by a solemn 
determinatiop in the House of Lords. 


Vide ante, 
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The plaintiff was a shipper of goods in a vessel bound from 
Dartmouth to Liverpool ; the ship sailed from Dartmouth^ and 
put into Loo ; a place she must of necessity pass by, in the 
course of the insured voyage. But as she had no liberty ^ven 
her by the policy to go into Aoo, and although no accident befel 
her going into, or corning out of Loo (for she was lost after 
she got out to sea again), yet Mr. Justice Yates held that this 
was a deviation, ai^d a verdict was accordingly found for the 
underwriters. • ' 

In another case, an action was brought upon a policy on 
goods and other merchandizes, loaded on board the ship called 
the Charming Nancy, from Dunkirk to Leghorn, The ship 
came to Dover in her way to procure a MediteiTanean pass; 
and was afterwards lost. 

Lord Mansfeld' was of opinion, that the calling at Dover 
was a deviation ; and the plaintiff was nonsuited. 

It was also held* by I.ord Chief Justice Jjec, that if the mas- 
ter of a vessel put into a port not usual, or stay an unusual 
time, it is a deviation, and discharges the insurer. But the 
time which a ship is detained in the port for necessary repairs, 
the insurance being at and from, shall not be considered un- 
necessary delay so as to avoid the policy. Lord Kenyon saith 
the policy attached on the ship while she was undergoing re- 
pairs; it was in such a case not necessary that she should be 
fit to proceed on the voyage at the time of the insurance. 'Hie 
underwriter took into his consideration the time she might be 
necessarily dclaincd. 

It has also been held that even whore there is a permission 
given to touch and slay at a place, that confers no privilege 
on the assured to break bxdk, or to unload any part of the 
cargo. The case w'hich was so decided was an insunmcc on 
goods at and from Whitehaven to St. MichaeVs, with liberty to 
touch and stay at any place or places whatsoever, andiparticti- 
larly at Cork in her passage out. The ship was driven by stress 
of weather into Dublin, and there she unloaded a great part 
of the coals, of which her cargo consisted, and then proceeded 
on her voyage and was lost. 


Lord 
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Lord Kenyon C. J. was of opinion that as the liberty given 
w'as only to tomh and stay^ but not to trade, the unloading and 
selbng the coals, though the ship was not further delayed 
thereby, was a breaking hdk, and avoided the policy: and 
upon ^ing asked by the plaintiff's counscf, HisLordship said, 
he should have been of the same opinioii, if this breaking bulk 
had happened at Coi'k j and the plaintiff* was nonsuited. 

« 

So a vessel having liberty to discharge ’goods at Lisbon,, is sheriff v, 
not at liberty to take in any there, although there be a return 
of premium if she sails thence with convoy, and only waits till 1803. 
convoy is ready. 

The two cases upon this subject just referred to, though the 
decisions of two most eminent Judges, were never brought un- 
der the review of the Court. But in a subsequent case they 
were very considerably shaken, although in the case about to 
be quoted, the insurance was upon ship and freight, and not 
upon goods; and Lord Ellenborough expressly reserved his 
opinion upon any case of insurance OJi goods till the point 
should arise. In the case now to be mentioned, which was an Raine 
insurance at and from the ship’s loading ports on the coast of 9 East, 
Spain to London, with liberty to touch and stay at any port or See a!» 
place whatsoever, the jury found expressly, that the going 
into, and staying at Gibraltar was of necessity, in order to Taunt. 450, 
procure a supply of provisions, and that the stay was not 
longer than the necessity required : and it was proved that, 
while the vessel lay there, the captain received on board some 
chests of dollars. This fact, and this finding of the jury, raised 
the question of law, whether the taking in the additional cargo 
of dollars was a breaking of bulk in the course of the voy.age, 
at a place 'xhere there teas 110 liberty to trade given by the po- 
licy, so as to avoid it, as increasing, or having a tendency to 
increase the risk. The point w'as very fully argued ; and the 
counsel, who argued that this amounted to a deviation, relied 
on the two cases last quoted. 

But the Court were unanimous in deciding, (and they deli- 
vered their opinions seriatim,) that as the jury had found that 
the whole period of the ship’s stay was covered by the neces- 
sity, which originally induct her to go into Gihrafiar, there 

was 
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was no implied warranty in such a policy that the ship shall 
not tradC) so as no delay be actually occasioned. And as to 
the temptation to deviate held out to the master, that must 
always be a question for the jury, as*in other cases of fraud, 
whether the deviation or delay arose from the trading or from 
necessity : and an intention to deviate, not carried into effect, 
will not avoid a policy, still less can a temptation to deviate 
avoid it. 

« 

. I 

This case ‘has been twice fully considered. First, where it 
was held, that the vessel being obliged to stop to pay the Sound 
dues at Elsincur, taking in some provender for sheep, but not 
thereby delaying the voyage, was no avoidance of the policy. 
Secondly, where taking in a few goods in a roadstead, where 
the ship was lying for convoy, and after the signal for sailing, 
but before the signal to weigh, was held not to be a deviation, 
the jury having;^ expressly found, that taking in the goods 
occasioned no delay : and Lord Ellenhoroiight in the latter 
case, declared that the case of Stitt v. Wardell^ and Sheriff' v. 
Potts, were considered and overruled. 

The next case to be reported underwent a variety of dis- 
cussion in the several courts in Scotland; and in all of thenr 
judgment was given against the underwriters; but upon an 
appeal to the House of Lords, the various decrees of the 
Courts below were reversed, agreeably to those principles ad- 
duced in the beginning of this chapter, and which have been 
uniformly admitted as sound law. 

The harbour of Carron, situate near the head of the Frith 
of Forth, is chiefly resorted to by ships in the service of the 
Carron Company, who have a great iron work and consider- 
able collieries in the neighbourhood. From thence vessels, 
intended principally to convey the manufactures of the Com- 
pany, their coals, and such goods sis may be offered them on 
freight, sail periodically for Fhdl, and other places on the 
Eastern coast of England. This is a coasting or carrying 
trade, the vessels in going down the Frith touching at dif- 
ferent places to take in additional loading, or to discharge 
part of what they have received at places higher in the river. 
Particularly it is usual for tliese vessels to call at Borrowstoiv- 

ness_ 
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ness and Leithf and at Morrison's Haven^ a port six. miles 
farther down the Trith^ and on the same side with Laith in the 
bay of Prestonpans. In February 1774, the respondents had 
occasion to ship fourteen hogsheads of tobacco on board one 
of these vessels for Hdlt and desiring to insure them, gave the 
following instructions in writing to Harr^ton and Bogle,, insu- 
rance brokers in Glasgow : “ Please to insure for our account 
“ by the Kingston^ George Finlay^ mastec, from Carron to 
“ HuU, 'with liberty to call as usual^ fourteen ^hogsheads of 
** tobacco and these instructions were entered in the bro- 
kers’ books for the'perusal of the underwriter.^, as is the prac- 
tice at Glasgow. Upon the 9th of February^ the appellants 
underwrote a policy of insurance in these term.s : “ Beginning 
“ the adventure of the said tobacco, at and from the loading 
“ thereof on board the said ship Kingston at Carron wharf^ 
“ and to continue and endure until said Kingston {being 
allowed a liberty to call at LeitlC) shall ar'nve at HvUt and 
“ there be safely delivered.” The respondents were not privy 
to the allowance to call at Leithf being thus substituted in 
the policy for the more general term, as usubl, mentioned in 
the instructions to the broker. The premium agreed on was 
\l. ^s. per cent, a rate equal, at least, if not higher, than was 
usual to be given in the voyage, in cases where it was un- 
derstood, or expressed in the policy, that the vessel miglit 
touch at the customary ports. And in particular some of 
these appellants, in February 1772, underwrote a policy upon 
this very vessel, 'and for the same voyage, with liberty to call 
at Leith and Morriso 7 i's Haven, at a premium of one per cent. 
only. The vessel thus insured had sailed from Cuirotl five 
days before the date of the policy, that is, 011 tl«c i^lh of Feb- 
rtiary 1774; it did not call or touch at Leith, bat put into 
Morrison's Haven: set sail from thence on the yth, got <aft' 
into the direct course from Carroti to Hidl, cleared the Frith 
of Forth, and proceeded with a fair wind, till on tlie cvonii!!,i 
of the loth, the vessel, being overtaken by a storm at Holy 
Islaiid, on the coast of 'Northumberland, was w’rccked, and the 
cargo totally lost. All these were facts admitted ; nor was it 
alleged by the appellants, that the ship received the smallest 
damage in going into or coming out of Morrison's Haven. 
Intelligence of this misfortune reached Glasgow on the 14th 
of February, when the respondents for the first time saw the 
VOL. II. G G policy 
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policy of insurance, or undcrsteod that it differed in terms 
from tlieir instructions to the broker, in whose hands it re- 
mained. It did not, however, occur to them, that this slight 
variation would afford a pretext to the 'underwriters for refus- 
ir^ payment : nor does it seem to have then occurred to those 
gentlemen, who wrote immediately to the respondents, desir- 
ing they would request the Carron Company to give the ne- 
cessary orders for preserving the tobacco, and forwarding it 
to Htdly promising^ to contribute towards the expence, so far 
as they were 'interested. Upon the 24th of February^ how- 
ever, the appellants, in an instrument drawn by a public 
notary, protested against the ship’s having gone into Morris 
son’s HaveUf as a deviation from the terms of the policy, 
which only contained a liberty to call at Leith ; and abso- 
lutely refused payment of the loss. On this refusal, the re- 
spondents brought their action against the appellants in the 
court of admiralty in Scotland, the only competent court for 
determining questions about insurances, and other maritime 
affairs in that country, in the first instance. The appellants put 
in their defence which was followed by other pleadings ; 
in January 1775, the Judge Admiral pronounced the follow- 
ing interlocutor (or decree) : — “ Having considered the whole 
circumstances of this case, and in particular tluit it is not 
“ alleged by the defenders, that the pursuers were in the 
“ knowledge of the ship the Kingston being intended to put 
“ into Motrison’s Haven, he repels the defence pleaded by the 
“ defenders.” The appellants reclaimed against this interlo- 
cutor (petitioned for a review of the sentence), and answer^- 
being put in to their petition, the Judge Admiral, because 
they set forth, and seemed to found on conversations between 
them and the brokers, at the time of underwriting or settling 
the terms of the policy, allowed them to bring proof of what 
passed at and previous to making the insurance. But the 
appellants presented a second petition, declining to go into 
any proof, insisting that the cause turned singly upon the 
words of the policy, and demanding judgment on the abstract 
question, Whetlier the vessel touching at Morrisoifs Haven, 
when not allowed by the policy, discharged the underwriters ? 
whereupon the Judge again decreed in favour of the respon- 
dents. The appellants then sued out a writ of suspension 
from, the Court of Session of these sentences of the Judge 

Admiral : 
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Admiral ; and after the usual preliminary step of procedure 
before the J^rd Ordinary, the cause being reported to the 
whole Bench of Lord^j Their Lordships having before them 
the opinions of several of the most em|pent merchants both 
in England and Scotland^ gave judgment for the respondents, in 
the month of Januarjf 1776, in the follov^ing terms : — “ Having 
“ advised informations, hinc.^ inde^ and considered the policy 
“ of insurance, and the whole cii'cumstanoes of the case, the 
“ Lords repel the reasons of suspension,* find the letters or- 
derly proceeded,” (that is, that the appellants were obliged 
to pay the sums underwritten, in terms of the Judge Admiral’s 
decree,) “and Their Lordships decree accordingly.” The 
appellants having also reclaimed against this interlocutor, it 
was in March 1776 finally confirmed. From these several 
decrees the present appeal was brought ; and the House of 
Lords were of opinion, that a wilful deviation from the due 
course of the insured voyage, is in all cases, a determination 
of the policy; that, from that moment, the engagement 
between tlue insurers and insured is at an end; that it is 
immaterial from what cause, or at what place, a subsequent 
loss arises, the insurers being in no case answerable for it : 
that the going into Mort'isoiCs Haven was a wilful deviation 
from the due course of a voyage from Carron to Hall : that 
though it may be true, as contended on the part of the re- 
spondents, that ships sailing through the Frith of Fmih have 
sometimes been permitted by the terms of a policy, under- 
written at the same premium as the present, to go into that 
port, it could not avail in the present case, since the policy in 
question had given no such permission. It w'as therefore 
OKDEULD AND ADJUDGED that the intcilocutors complained of 
should be reversed. 

In a late case upon a })olicy of insurance on a ship, “ at Bf.nson v. 
“ and from Fishcrow to (iottenburgf and hack to Leith and ^ 

“ Cochenzief it appeared that in the homeward voyage she 53'. 
W'ciit,/fr,v/ to Cockenzie^ which Lay nearer to Gvttenburg than 
Leith^ and was stranded ni the harbour of Cockenzie. There 
was a good deal of evidence given to shew that Ijeiih harbour 
was the safer of the two ; but the jury seemed to be of opi- 
nion, according to a note taken by Lord Kenyon at the time. 
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that the construction of the policy was to be made by attend- 
ing to the order in which the places were named in it. The 
jury, however, by consent of parties, to save the expence of 
going to trial agaipf found a verdict for the plaintiff, with 
permission to enter a verdict for the defendant, if the Court 
should agree that the, above construction was the true one. 
The case came on to be discussed in court ; and they were 
of opinion, that unless there be some usage proved, or some 
special facts to vary the general rule, the party insured must 
go to the several places mentioned in the policy, in the order 
in which they are named ; and thiit to depart from that course 
is a deviation : and one of the Judges added, that the parties 
by inserting the names contrary to the natural order of the 
places, shewed it to have been the intention of the parties to 
vary the natural course of the voyage. A verdict was enteretf 
for the defendant. 

cUson V. In the argument of the preceding case, another was quoted 
by one of the learned Judges, as having been decided before 
Hil. Sittings Lord Chief Justice Lee, where in an insurance on the Gothic 
Lyon at and fiom London to Iut ports of discharge in the 
Streights as high as Messina, His Lordship w as of opinion, as 
she did not stop at Marseilles (for which, place she had a 
cargo) in her way to the Streights, but meant to take it in her 
return, that this wtis acting contrary to the terms of the 
policy: for by her ports of discharge, must be understood 
such ports as it was intended goods should be delivered at, 
and the first of these was Marseilles. 

So in a very late case, where a ship was insured “ at aftd 
from Lisbon to a port in England, with liberty to call at any 
“ OHcpor/ for any purpose whatever:” and where 
•j’erm, the ship had sailed from Lisbon to Faro to complete her load- 
ing, Faro being a port to the southward of Lisbon ; conse- 
quently lying directly out of the course of the voyage to F.ng- 
land Lord Ke?iynn was of opinion that the liberty, given 
by this policy, must be restrained to a permission to call at 
some port to the northward of Lisbon, in the course of tlu' 
voyage to England ; and that by going to the southward the 
assured had been guilty of a deviation. 

f>'o 
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So in Gairdner v. Senhouse, ^Taunt. i6., after tlie voyage 
was described, a leave was given to call at all or any of the 
West-India Islands, Domingo and Jamaica excepted, the as* 
sured must take the ports in the succession in which they 
occur in the voyage. And in Ranken v. Reevcy HU. 54 G. 3. 
in B. R. on a voyage at and from Africa to the Canaries^ 

Madeira, and Lisbon, with liberty to touch, stay, and trade at 
all ports, Sfc. in the voyage, it was heW ,that after she had 
moored at anchor twenty-four hours in a port in Africa, she 
could not proceed to the southward, but northwards towards 
Europe, the object being only to protect deviations in die 
course of the voyage insured. 

These cases seem clearly to have decided that where several 
termini are mentioned in a policy of insurance, as the objects 
of the assured, those ports must be gone to in the order in 
v’hich they arc mentioned in the policy, otherwise the assured 
will be guilty of a deviation. But it was lately endeavoured 
to apply the principle of those cases to one which, it was con- 
sidered by the Court, did not interfere with those previously 
before them for judgment. 

On a policy at and from Pernambuco, or any other port or i,ambert v. 
ports in the Brazils, to Lemdon, beginning the adventure from 
the loading goods on board the ship, on the termination of her 149. and 
cruise, and preparing for her voyage to London : The ship 
having finished her cruise, came to Pernambuco, and en- 
tleavoured to procure a cargo, and failed in doing so. She 
then procipeded for .SV. Salvador, in the Brazils, but out of the 
course to London, and was lost in her way thither. The 
Court held, that the policy attached at Pernambuco, this 
being the beginning of her trading voyage, and endeavouring 
to procure a cargo ; that the going to St. Salvador was no 
deviation, the policy running in these words, “ or any other 
port or ports,” and therein differing from Hogg v. Horner : 
and that the voyage was well described in the declaration as 
from Pernambuco. See also the case of Bragg v. Anderson, 

4 Taunt. 229,, to the same effect. 

In an action on a policy on goods on board the Franklpn, M-ir^denv. 
at and from Liverpool to Palermo, Messina, Naples, and Leg- 3 xia’i’, r. 

G o 3 horn, i ?*- 
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horn: The ship took in goods and was cleared out from 
Noples only, and had no goods on board for any other place, 
"Leghom being known to be in the hands of the French soon 
after the policy was Effected. The ship was captured in the 
Bay of the French, and consequently before the divid- 

ing point to any of the places mentioned in the policy. The 
plaintiff recovered a verdict. A new trial was moved for on 
two grounds, one o^ which only is material here, namely, that 
there was no inception of the voyage insured, which "was to 
Palermo, Messina, and Naples, in the order in which they 
Kapra,H43. Stand in the policy, as in Beatsnn v. Haworth : whereas here 
it appeared that the vessel never inteuided to go Palermo or 
Messina, but only to Naples, for which place she took in her 
loading and cleared out. 

Lord EUenborougk said — “ This is not a question of devia- 
tion ; to raise which, it must be assumed that the voyage in- 
sured was commenced, and that the ship afterwards went out 
of her track, on that voyage ; but there is no question of that 
sort here; the loss happened before the dividing point to any 
of the places named in the policy: the only question is, 
Whether there were any inception of the voyage insured ? and 
I am clear that there was. I think that the voyage insured to 
Palermo, Messina, and Naples, meant a voyage to all or any of 
the places named ; with this reserve only, that if the vessel 
went to more than one place, she must visit them in the order 
described in the policy. The assured must only not invert 
the order of the places, as they statid in the policy. And that 
was in truth all that was decided in the case ol Bcatson v. 
Haworth ; where it must be remembered that the vessel had 
taken in goods for both the [)lafces named, JLcith and Cockenzie, 
and it was assumed that she j)ut into Cockenzie, first, in her 
way to Leith, where she was to discharge the rest of her cargo. 


See, as bear- 
ing upon the 
question, 
that a sltij) 
need not 
touch at all 
the places to 
xvhich a li- 
cence ex* 
tend&i 


Mr. Justice iMwrence. — Why are we to suppose that tlie 
underwriters meant to stipulate that at all events the ship 
should take the circuitous instead of the direct course ? Is it 
not rather to be presumed, tlfht if the cjuestion had been put 
to the underwriters, whether they meant to insist that the ship 
should go round by each of t’ le places named to Naples, they 
would have answered in the negative, because, if she went the 

direct 
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direct course to Naples, it would lessen their risk. It is ad- 
mitted at the bar, that if the ship had cleared out for the first 
place named in the policy, the risk would have commenced, 
although there had been no intention of prosecuting the voyage 
further. Then there is an end of the objection, that the 
voyage commenced is not identified wiih the voyage insured. 
And Beatsm v. Haworth only decided that if the ship go to 
more than one of several places named io. the policy, she must 
take them in the order in which they stand. . The two other 
Judges concurred. 

In short, the great question in all these cases is, What was 
the intention of the parties ? And that, if it can be collected, 
must govern, even where there is only a liberty to call. Thus, 
in an insurance “at and from Antigua to Ijondon, with liberty 
to call at all or any of the West-India islands, Jamaica in- 
eluded,'^ it was contended, that the calling tnust be in their 
natural order ; and that as St. Kitts did not lie between An- 
tigua and London, calling there was a deviation. But Lord 
Chief Justice Gihhs was of opinion, that as the assured had 
leave to go to Jamaica, 500 miles out of course, it was clear 
the parties intended that the assured might stop at any of 
them, though not in course. 

It is impossible and useless in a ti'eatise intended to establish 
principles to recite the various cases of this description that 
took plac(j in the last war ; for no principle formerly decided 
was shaken : 4)ut the decisions turned upon the construction 
to be put on the words used, which were as various as the 
astonishing combinations of circumstances which the late war 
})roduced. Mrllish v. Andrews, 1 6 East, 312. and 2 Maule 
S. 27. ; confirmed in the Exchequer-chamber unanimously, 
5 Taunt. 496. 

Tliesc principles being once established, it follows, as a 
necessary consequence, that however short the time of devia- 
tion may be, if only for a single night, or even for an houi^ the 
underwriter is equally discharged, as if there had been a de- 
viation for weeks or months ; for the condition being once 
broken, no subsequent act can ever make it good. 


Norville v, 
St. Barbe, 
aN.R.434 


Metcalfe v. 
Parry, 4 
Campb.123. 


G G 4 


The 
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Cock V. Xhe ship George was bound from Cork to Jamaica with a 
c.^B'kX’ie convoy in the course of a war: the captain, in concert with 
Ld Cimden, two Other vesscls, took advantage of tbejiight, and being ships 
of force, cruised, and^thereby deviated out of the direct course 
of their voyage, in hopes of meeting with a prize. • Lord 
Camden clearly held, and a special jury of merchants, agree- 
ably to his directions, determined, that from the moment the 
George deserted or.deviated from the direct voyage to Jamaica, 
the policy was discharged. 

In a modern case, however, it seemed to be the general 
opinion of Lord Mansfield, and a special jury, and was sworn 
to be the usage, by several witnesses, that if a merchant-ship 
carry letters of marque, she may an enemy, though she 
may not cruise, without being deemed guilty of a deviation. 


Jolly V. 
Walker, at 
uildhall, 
ist. Vjc. 


This was an insurance on goods and the ship Mary from 
hondon to Cork and the Wcsl-Indies, and the ship was war- 
ranted to proceed on that voyage with 6o men, and equipped 
with 2 2 guns, 1 8 and 6 pound shot, and sheathed with copper. 
The question was, Whether a ship having letters of marque 
could charge an enemy’s ship without being said to have de- 
viated ? The facts were that the ship sailed with letters of 
marque on board against the Trench, Spaniards, and Ameri- 
cans, and was ordered not to cruise ; but to proceed direct on 
licr voyage to the West-Indies ; but in the event of her meeting 
or coming within sight of any ship belonging to the enemy, slie 
was to chase, take, and make prize of such enemy’s ship, if in 
her power. In the December 1780, in latitude 14. 22 N. 
and longitude 40. 52 W. at midnight, a sail was discovered, 
whereupon the Maty gave chase, and on such vessel’s per- 
ceiving the Mary, she hauled her wind to the nortliward, and 
the Mary hauled up after her, and at one o’clock lost sight of 
her ; but the Maty still stood to the northward, and at five 
A. M. saw such vessel again on the lee-bow two miles off. 
The chase was renewed, and at six A. M. the Mary came up 
within three-quarters of a mile of the vessel, when slie hoisted 
Spanish colours, and at half-past seven the Mary came up 
within pistol shot and began to engage, which engagement 
continued till ten o’clock, when the Spanish vessel sheered off, 
leaving the Mary much disabled. She afterwards steered her 

course 
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course to the westward, and was taken on the 5 th of Janmry 
1781, by an American privateer, (a) It was agreed on all 
hands, that a ship in such circumstances might not cruise ; 
and several witnesses spoke to the usage and practice of ships, 
which carried letters of marque, chasing an enemy. It was 
admitted on the part of the insurers, th&t if an ^enemy came 
in the way, the ship must defend or engage ; but contended, 
that if the letter of marque lost sight of tlie* enemy, that was 
no longer chasing, but cruising. Lord Mansfield left it upon 
the evidence to the jury, who found for the plaintiffs. 

Where a merchant-ship, employed in conimeicial objects, Lawrence v. 
w’as insured with or without letters of marque^ with a liberty to ^un,^6East, 
chasc^ capture.^ and man prizes, the captain is not justified, after 45 * 
he has captured a vessel, in the further prosecution of his 
voyage, in shortening sail and lying to, in order to let the prize 
keep up with him, for the purpose of protectirig her, as a cem- 
voy, into port, in order to have her condemned, though such 
port be within the voyage insured ; for that W9uld be to extend 
the meaning beyond what the parties have themselves ex- 
pressed, by giving them leave to convoy, as well as to chase, 
capture, and man, which words alone extend the rights of 
the assured beyond the common terms pf indemnity in the 
policy. 

But in another case, which was also the case of an insurance Parr v 
on a commercial adventure, at and from Liverpool to Africa, ^ .3 
&c. with or without letters of marque, it became a question, 
whether those words enabled ilie ship- to cf^lse for the purpose 
of hostile attack and capture, all vessels whensoever or where- 
soever descried, provided the original pursuit commences from 
a point in the course of the voyage, without suspending oi 
superseding wholly the objects, destination, and limits of the 
commercial adventure described in the policy : or whether 
they are to be confined to a leave to employ force for the pur- 
pose of defence (including a liberty of attack and chase), only 

(a) The facts of this case are now more accurately stated than they were 
in former editions, as they were communicated by Lord Ellenborough to 
the Court, from the original brief, which he had obtained, when he de- 
livered his opinion in Parr v. Anderson, 
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Guildhall^ 
March 6. 
1805. 


Jarrat v. 
Ward, 

I Canfipbell, 

N. l \ 263. 


so far as they may fairly be supposed to promote ultimate se- 
curity. The Court were of opinion that the case of Jolli/ v. 
IValker did not aflbrd any construction of a policy containing 
the liberty in questibn, inasmuch as that policy contained no 
such liberty. Therefore in the absence of any determination 
on the eflect of such \‘'ords, the Court sent the case to a second 
trial, in order to ascertain, as a question of fact, in what man- 
ner the parties td^ »ach contracts have acted upon them in 
former instances, by paying losses, where deviations of the 
kind now' in question ha\ e happv'ned ; and whether they have 
as yet obtained in use and j)ractice, as between assured and 
assurers, any and what know-n and definite import. 

This case came on to be tried again before Lord Ellenbo- 
rough and a special jury. From my memory of what passed, 
having been one of the counsel in it, aided by a note which I 
have seen. His Lordship was strongly of opinion on the evi- 
dence, that this vessel had cruised, which of course, if the 
jury so thought,. would put an end to the quesition. 'I'he jury 
found for the defendant; and I have no doubt upon that' 
ground, from the evidence of the plaintiff's own witnesses. 

Consistently with this principle, that the Court will not ex- 
tend the meaning of a licence beyond what the parties have 
themselves expressed, where leave was granted by the policy 
to a merchant-ship engagetl on a fishing voyage to anise for^ 
chascy capture.^ vian, and see into port any ship or ships of' cnc- 
mieSi Lord Ellenborodgh was of opinion that such a permission 
did not authoris 4 lthc ship to remain in port till a prize re- 
ceives necessary repair, which she could j)ot have had other- 
wise : at most she might have entered the port with the prize, 
seen her safely moored, and perhaps have stopped a reasona- 
ble time to give directions for proceeding on the final destina- 
tion. For if the captor were permitted to stay till the prize 
was repaired, the voyage might never terminate, for on leaving 
St. Catharine's^ (the port to which this prize had been carried) 
another prize might have been taken, standing ecjually in want 
of repairs ; afterwards a third, and so on in an infinite scries. 
This therefore, said Lord EUenboroughf turns out to be a risk, 
which the defendant did net underwrite. 

1 5 Liberty 
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Liberty given in a policy on a fishing voyage, to chase, 
capture, and man prizes, does not authorize the ship to lie by 
nine days olF a port, waiting for an enemy’s ship to come out, 
when she should have completed her cargo, although such 
lying in wait was within the limits of the fishing ground. 

• / 

In a case which came before the Court of King’s Bench 
upon a motion for a new trial, the Judges vere unanimously of 
opinion, that if the assured, without the linowledge of the 
underwriters, take out a letter of marque (but without a cer- 
tificate, which by the prize act of the 33 Geo. 3. ch. 66. s. 15. 
is absolutely necessary to its validity), for the purpose of 
inducing the seamen to enter, and without any intention of 
cruising, this does not so esicntially vary the risk £is to avoid 
the policy. 

The doctrine that a voluntary deviation from the voyage in- 
sured vitiates the policy, has been held to be applicable to an 
insurance upon freight as well as to an insurance upon ship 
and goods. 

Thus In a case upon a policy of assurance on freight of the 
ship Bethiah at and from Bourdeaux to Virginia, warranted 
American ship and property : the declaration alleged that the 
ship was an American ship and the property of American sub- 
jects. The plaintiff proved the ship to be American, and it 
was to have been contended upon the part of the defendant, 
that the warranty extended to the goods on board as well as to 
the ship : but upon the evidence it appcaiipKl that the goods, 
whether American or not, Viere to he carried in the ship f om 
Bourdeaux to St. Domingo, and that she was only to call at 
Ncnfolk in Virginia ior orders', this rendered it unnecessaryr 
to discuss or decide the question upon the construction of the 
warranty. Lord Kenyon being of .opinion, that the underwriters 
upon this policy had a right to expect that the goods, upon 
which the freight was payable, were consigned to Virginia^ 
and that if the freight was payable for the carriage of them 
from Bourdeaux to Saint Domingo, the underwriters were not 
liable for the loss, though the ship was to call at Noftjblk for 
orders, the freight payable being in such case different from 
the freight Insured : plaintiff was nonsuited, and no application 
was made to set it aside. 


Hibbert v 
Halliday» 
% Taunt. 
428. 


Mo5S V. 
Byrom, 

6 Term R. 
379 . ante, 
p. 147- 


Murdock v. 
Potts, Site, 
at Guildhall, 
after Trin. 

T. 1795. 


But 
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Taylor v. 

WiUn, 

I5£dbt,324. 


Roccus, 
Not. 52. 


hltnn V. 
Brogden, 

2 Stra.1264. 


Vide ante, 
p. 141. 


Scott V. 
Thompson, 
1 New Rep. 
181. 


But this* opinion of Lord Kenyon's, has been since overruled ; 
lor there seems to be no reason wliy a person may not insure 
his goods, or ijis freight, for a part olily, as well as for the 
whole of the voyage-: thus it was held, that freight might be 
insured from St. IJbes to Portsmouth only, though her ultimate 
destination was Got^nBiirg^ but meaning to stop at Ports- 
inotitk for convoy in her way. 

% 

But though the consequences of a voluntary deviation are 
fatal to the validity of the contract of insurance, yet wherever 
the deviation arises from necessity, force, or any just cause, 
the underwriter still remains liable, although the course of the 
voyage is altered. 

This rule is illustrated by the following case. The ship Me- 
diterranean went out in the merchants’ service with a letter of 
marque, and Ixhind from Bristol to Nenfoiotdland^ iusiircd by 
the defendant. In her voyage she took a prize, and returned 
with it to Bristol, and received back a proportiomil part of 
the premium. Then another policy was made, and the ship 
set out, with express orders from the owners, that if another 
prize was taken, the captain should put some hands on board 
such prize, and send her to Bristol ; but that the ship in ques- 
tion should proceed with the merchants’ goods. Another 
prize wag taken in the due course of the voyage, and the cap- 
tain gave orders to some of the crew to carry her to Bristol, 
and designed to go on to Ifets^oundland ; but the crew opposed 
him, and insisted he should go back, though he acquainted 
them with his orders; upon which he was forced to submit, 
and on his return his own ship was taken, but the prize got 
in safe. And now in an action against the underwriters, 
it was insisted, that this was such a deviation as discharged 
them. But the Court and jury held, that this was excused 
by the force upon the masteiy which he could not resist ; and 
therefore fell within the excuse of necessity, which had al- 
ways been allowed. So the plaintiff had a verdict for the sum 
insured. 

So also on a limited policy against sea-risk and Jirc mly, in 
the course of the voyage insured from Liverpool to Amsterdam, 
the ship was carried out of the course of the voyage into Fal- 

montk 
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mouth by a King’s ship, but being afterwards released, she 
proceeded towards her destination, and the cargo, which was Christie, * 
the subject of the insurance, sustained sea-damage, the under- 
writers were held liable ; for the deviation^ which was insisted aoj. 
on as matter of defence, was not voluntary : and deviation 
occasioned by force, and deviation by necessity are the same ; 
for necessity is force. The case of Eltoi^w. Brogden was cited 
by the Lord Chief Justice, (Sir James Manyield)^ and also 
another case of Driscoll v. Passinore., i BhsaSc, Pull, 200. and 
313. in the course of the argument. 

The general writers upon this subject have enumerated the 
various circumstances, which will operate as a Justification to 
the insured, for leaving the direct tj’ack of the voyage, upon 
the ground of necessity and reasonable cause : such as to repair Roccus, 52, 
his vessel, to escape from an impending storm, or to avoid an Assecur. 
enemy. In our reports of decisions in the English courts of paua-n-i-' 
Justice, we find instances of all these various excuses being 
allowed as sufficient to justify a deviation ; and also another 
species of excuse, namely, to meet a convoy, which, indeed, is 
nearly connected with that of avoiding an enemy. I shall 
rank all the cases, which apply to this branch of our enquiry,, 
under these several divisions. 

The first ground of necessity which Justifies a deviation, is 
that of going into port to repair. If a ship ic decayed, unci 
goes to the nearest place to refit, it is no deviation ; becau-.e it 
is for the general interest of all concerned, arid consequenth' for 
that of the underwriters, that the ship should be put in a pro- 
per condition capable of performing the voyage. 

The ship Ei/les being at Bengal in the year 1732, the owner Mutteux a 
employed a Mr. Halhead to insure this .ship in the London Lcndcn*A<:^ 
Insurance Office for 50c/. the adventure thereon to commence :ur. comp. 
from her arrival at Fort St. George^ and thence to continue till ^ 
the said ship should arrive at London} and that it should be law- 
ful for the said ship, in the said voyage, to stay at any porti 
or places without prejudice. The Eyles came to Fort Si. George 
in February 1733, in her way to England ; but bejng leaky, 
and in very bad condition, upon the unanimous advice of the 
governor, council, commanders of ships, she sailed Jh» Beu- 
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l^al to be rr/itted; and after being sheathed, in her return upon 
lier homeward-bound voyage, she struck upon the Engilee 
Sands, and was lost. Evidence was read on the part of the 
plaintiffs, to prove that Bengal was the proper place to refit, 
and that the ship went thither for that reason ; that this was a 
voyage of necessity, .and not a trading voyage, for she took 
nothing on board buP water, provisions, and ballast. When 
this cause came on to be hoard before Lord Chancellor Hard- 
'wicke, he refused Vo decide it, but directed an issue at law’. 
His Lordship, however, observed, that the general principles 
laid down by tlie plaintiff ’s counsel were right, as stress of 
weather, and the danger of proceeding on a voya^ when a 
ship is in a decayed condition : and in sueh a cascji^fshe w-ent 
to the nearest place, he should consider it equally jlte same, 
as if she had been repaired at the very place from whence the 
voyage was to commence, according to the terms of the po- 
licy, and no deviation. It is a very material circumstance, that 
the governor oidered the lading to be taken out, to shew the 
necessity of the ship’s being repaired ; but there is not a syl- 
lable of proof why she might not have been equally repaired 
at Fort Si. George. His Lordship, therefore, directed an 
issue to try, whether the loss in July 1733, was a loss during 
the voyage, and according to the adventure which was agreed 
upon, or intended to be insni’d. On a trial at Guildhall, in 
the Court of Common Picas, the jury found in favour of the 
plaintiffs. 

I’his was afi action on a policy of insurance on the Xuucy, 
at and from Iai ItochcUe to the coast of Ajiica, during her 
stay and trade there, and at and from thciicc to her port of dis- 
charge in the island of St. Domiugo. I'hrce days after the 
ship sailed from La Rochelle, she met with a gale, which 
strained her scams, and split her mizen-yard and rigging. 
The crew came in a body to the captain, desiring for the pre- 
servation of their lives to make to some port to repair. I he 
vessel being a new one, and the captain finding that she had 
too little ballast, complied, and put into Lisbon, the nearest 
port ; from whence, after taking in 5 00 rolls of tobacco as 
ballast, he proceeded to the coast of (xuinea, traded thercj 
and the ship was afterwards captured in the sight of St. Bo- 
tningc befyre she arrived. U»ie defendant insisted, that gning 

into 



Cjiap. XVIL] 


OF DEVIATION. 


445 


into Lisbon was a deviation, and called witnesses, who were 
of opinion, that in the latitude in which the storm happened, 
there could be no difficulty in repairing all the damage the 
vessel was described to have received, even in the worst wea- 
ther, as she might have jjroceeded to the toast of Africa^ and 
repaired there at a less expence ; and that a ship, loaded like 
that in question, could not need additional ballast. On the 
cross-examination, it came out that the premium would. not 
have varied had the voyage been by the of Lisbon, 

Lord Man^ldt left it to the jury, on the ground of neces- 
sity to go to Lisbon for repairs. He said, that much depend- 
ed upon the circumstance, that no additional premium would 
have been required for liberty to touch there. If the juiy 
believed the evidence of the witnesses, they must find for the 
plaintiff^ for that the wht)le of the defendant’s case rested 
merely upon uinnise and suspicions alone. The plaintiff 
accordingly had a verdict. 

The next excuse for leaving the direct course is strr^s of 
weather. Upon this point the rule is this, that wherever a ship, 
in order to escape a storm, goes out of the direct course; or 
when in the due course of the voyage, is driven out of it by 
stress of weather, this is no deviation ; because it was occa- 
^it)ned by the act of God, which, by a maxim of law, is said 
to work an injury to no man. It has also been held, that if 
a storm drive a ship out of the course of her voyage, and she 
do the b(‘st she can to get to her port of destination, she is 
not obliged to return back to the point from whence she was 
driven. 'This rule is exemplified by the following case. 

In an action on a policy of insurance of the ship Atlantic^ 
warranted to sail with convoy from England to St. Kitt’s on 
or before the first of August ; the question was, Whether there 
had been a deviation ? The ship was separated from her 
convoy by a storm. The captain being examined, said, his 
object, after his separation, invariably was to gain St. Kiii\s^ 
or to fall in with the convoy. That the ship was taken by 
an American privateer in lat. 34. long. 59. Several captains 
were examined, who swore, that they would have taken the 
same course to got to St, KitCs^ or regain the fleet. 

Lord 
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Lord Mamjield. — “The single' question is, Whether the 
captain was taken as he was going to St. KitC% ? If he was 
not, he is perjured. The account he gives is, that on the 
28th of </idj/ there was a storm, which separated the fleet ; 
that he did all he could to get to St. Kitt% and to direct his 
course so as to meet the convoy crossing. The captain goes 
on the ground not to\reason, but to obey, be the consequence 
what it might. He knows nothing of the insurance : he says 
to himseUi If I obey, I am doing right. As to the protest^ 
I do not see that it contradicts the captain’s evidence. Other 
captains have looked at the log-book or journal ; and they 
say, they would have held the same course.” 

Verdict for the plaintiff. 

.Upon the subject of a departure from the course ol' the 
voyage, on acco.unt of stress of weather, another very impor- 
tant point has been determined, though the same principle 
runs through all the cases, that whatever- happens by the act 
of God, shall n(1t be imputed to man. On this ground it has 
been held, that if a «hip be driven out ol’ her port of loading 
bv stress of weather into another, and then does the best she 
can to get to her port of destination, it shall not be (I(Tn)ed a 
deviation, though she do not return to the poit from whence 
she was driven. 


Deb re V v 

I TermRep. 
p 22. 


The case here alluded to w'as an action upon the casc against 
the dcleiidant, for not having insured a ship and cargo, piir- 
suauttothe order-, of the plaintiff, by means whereof he w as 
damnified, the ship having been lost, (a) It was tried Ijcl'ore 


Wilklfison 
v.Covtr'^.ile, 
Sirt. iti 13 R. 
at 

after 

I'orni, 

34 Geo fll. 
1 Ei}). Ref. 
7i. 


(a) It may be prof or to explain the nature ol’ ihi.s action. Whcnainau 
undertakes, eitlier by an implied or express pronii>e, to do a thing for ano- 
ther, and he neglects to do it, or does it unskilfully, the law gives the person 
injured an action for the negligence. This is the case in question with res- 
pect to insurance; and the only difference between this action, and that on 
a policy against the underwriters, is in point of form ; for the plaintiff'in this 
action is entitled to recover the exact sum he ordered to be insured : and 
the defendant is entitled to every benefit, of which the underwriter could 
have taken advantage, such as fraud, deviation, non-compliance with war- 
ranty, Sec. 


h 



Chap. XVII.] 


OF DEVIATION. 


457 


Mr. Justice Bvller, at GuildhaU^ at the sittings after Trinity 
Term 1785 ; and a verdict was found for the plaintiH^ 


In a late case, the whole law upon this action was very fully and accu- 
rately stated by Mr. Justice Bvlier^ and assented^o by the whole Court ; and 
upon this occasion that learned Judge mend Jned the three instances in 
which such an order to insure must be obeyed, othei^sethis action will lie* 
First, where a merchant abroad has effects in the i^arids'of his correspondent 
here, he has a right to expect that he livill obey an order to, insure, because 
he is entitled to call his money out of the other's hands when and in what 
manner he pleases. The second class of cases is, where the merchant abroad 
has no effects in the hands of his correspondent, yet if the course of dealing 
between them is such, that the one has been ui^ to send orders for insu- 
rance, and the other to comply with them, the former has a right to expect 
that his orders for injiurance will still be obeyed, unless the latter give him 
notice to discontinue that course of dealing. Thirdly, if the merchant 
abroad send bills of lading to his correspondent here, he may engraft on 
them an order to insure, as the implied condition^ Qn which the bills of 
lading shall be accepted, which the other must obey, if he accept them, for 
it is one entire transaction. For if the commission from abroad consist of 
two parts, the one to accept the bill of lading, the cipher to cause an insu- 
rance to be made, the correspondent canilot accept it in part, and reject it 
as to the rest. 

So also if a merchant here accept an order for insurance, and limit the 
broker to too small a premium, in consequence of which no insurance can 
he procured, he is liable to makegood the loss to his correspondent. 

Bat ifa person, to whom such orders are sent, does what is usual to get the 
insurance made, tliat is sufficient; because he is no insurer, and is not ob- 
liged to get insurance at all events. Thus if he sent to Lloyd's, and the un- 
derwriters refuse to take the risk at any premium ; and he afterwards send to 
get insurance done at Xew astle, he has done his duty, and can never aftcr- 
Wiirds be charged in tliis action, more especially if the plaintiff adopt and ap- 
prove his acts. 

It liaving been so long and so frequently decided, that a policy on goods 
laden at one port, will not cover goods laden at an anterior port (see Ho- 
brrtson v. French, ante p. 75.), a broker, who from Malaga is informed, that 
the assured will take the risk on himself from Malaga to Gibraltar, and to 
insure from Gibraliar to London on goods, is guilty of such negligence as to 
subject him to an action, who does not mention that the goods are not 
loaded at Gilt altar. And w here an insurance broker was ordered to effect a 
policy at and from Tencriffe to London'' he was held negligent for not in- 
serting ill it a liberty to touch and stay at all or any of the Canary Islands, 
that liberty being proved to be invariably inserted. 

■A broker who has n^lected to insure the premiums, cannot defend him- 
self on the ground that he was ordered to insure against British capture, i'or 
though such a policy would be void pro lanto, it is no crime to do it. 
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Upon a motion for a ])ew trial, the facts appeared to be these : 
The plaintiff, who Kved 6 % St.Kitt'Si wrote a letter to the defen- 
dant, dated the 30th oiApril 1781, informing him that he intend- 
ed to purchase a ship, and offering the defendant a share. On 
the 4th of May 1 78 1, he wrote a second letter to the defendant, 
acquainting him that he had purchased the ship, but had only 
a share in it himself tVie residue being divided into three or 
four more shares, »one of which he had reserved for the defen- 
dant, in case he should wish to be concerned ; and directing an 
insurance upon the ship at and Jrom St. Kitt's to London^ war- 
ranted to sail with convoy. On the 28th oijune) the defendant 
wrote to the plaintiff that he had no objection to a fourth, or 
a share equal to the p^intiff’s. On the 3d of Julyt the plain- 
tiff informed the d^ndant, that the ship had left the port to 
take in her cargo ; .that she let go an anchor at Sandy Pointy 
but as the wind blew fresh, she drox'e out and could not come in 
again ; that she vius obliged to go to EustatiuSy and he therefore 
hoped that the defendant had not neglected to make the insu- 
rance, for fear of accidents. The defendant, on the 19th of 
Jtdjj, wrote thus to the plaintiff ; “ The insurance you ordered 
shall be done.” Plaintiff again, on the 25 th of Julyy wrote, 
that the Friendship did all in her pcfwer to get up from St. Eusta- 
tins, but could noty and therelbrc he sold her to Mr. Poss at Eus- 
tatius. I have already transcribed as much of the several let- 
ters as arc material to the subject of this chapter ; in addition 
to which the following facts appeared in evidence : — That the 
ship Friendship had sailed from St. Eustatius, on the 1 st of Ah'- 
gusty with the cOnvoy, and that she liad afterwards foundered at 
sea; that Si. Eustatius is in the direct road to London 
from St. Kilt'sy and the convoy from St. Kitt's always looked 
into St. Eustatius, to take up any ships that might be there ; 
that if the Friendship had sailed from St. Kitt'sy she must have 
gone by Eustatius ; but would not have stopped there : that 
when she was driven to St. Eustatius, after making several e/- 
forts to get back to St. Kitt's to finish her loading, and finding 
she could not succeed, she then took in the rest of her loading 
at St. Eustatius. 

At the trial, several grounds of defence were made ; but the 
only one material for our consideration was, that the remain- 
ing at St. Eustatius, and not going back to St. Kitfs, was a de- 
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viation. , The learned judge, who tried the c^nse^ was of opU 
nion that it was not a deviation, being occasioned by stress of 
weather. Upon this ground, amongst others, the motion for 
a new trial was fonnded. 

After argument at the bar. 

Lord Man^ld said, — ^*‘The only niatm^ question is. 
Whether there is a deviation in thu C8se?'ahd >^at depends 
on the evidence. If a storm drive a ship out of her voyage 
into any port, and being there, she does the best she q^n to 
get to her port of destination, she is not obliged to return 
back to the point from whence she w^^^riven : but here the 
witnesses say, she tried to get back to and could 

not : and it is a much easier navigation to go directly from 
St, Eustatiiis to Lendoriy than to go back to St, Kitt’s &rst. And 
as to the taking in the cargo at St, Eustatius, 1 do not find that 
the ship lost any time by it. Every thing is the efiect of the 
storm, and occasioned by it. This is the only point on which I 
had any doubt, and it required some consideration. It was a 
question, which was proper to be left to a jury, whether this 
was the same voyage or not, and they have determined it.” 

Mr. Justice Willes iiKlincd to a different opinion. — “ My 
only doubt is, whether it was the same voyage as that insured. 
So far as the ship was driven by stress of weather, so far is 
there an exception. When she is driven to St, Eustatiusy she 
attempts to got back to St, Kitt’s ; but I do not find that she 
made any attempt to get to Lo?idon at that time. When she 
was at St, Etistaiius, the owner of the ship sold her to Rossj who 
loaded .her afresh with tobacco instead of sugar, which was to 
have been her original cargo; so that there is a new cargo, a 
new owner, and a new voyage. In these cases we lean very 
much to deviation. In a case lately determined in this court, 
it was held, that going to Beaumarisy though only a few 
leagues out of the way, was a deviation. It strikes me as a case 
of some difficulty : perhaps the jury had not evidence enough 
laid before them, on which to determine ; for there is nothing 
said on the part of the defendant as to the usual course of the 
voyage. The risk was certainly increased by the ship’s con- 

H u 2 tinuing 



460 


OF DEVIATION. [Chap. XVII. 


tinning at Sf. Eustatim so long : for the insurance, if good at 
all, was good all the time she lay by at <SV. Et^taHus ; and she 
might have continued there much longer. Inf'my opinion, it 
is very well worth tfee re-consideration of a jury.*’ 

Mr. Justice AshhiS^t. - “ This ought to be considered as 
■ the same voyage insured. Wherever a ship is driven by stress 
of weather out of |ief.' own port into another, that shall not be 
considered as a deviation. Here the sliip was forced by stress 
of weather to go to St. Eustatitis ; and being there, she en- 
deavoured several times to get back to St. Kitt’s^ but without 
effect. In fact it was better for the parties that the cargo 
should be completed at St. Eustatius ; her continuing there, 
rather diminishes the risk than otherwise ; because if she had 
gone back to St. Kilt's, it would have taken up a longer time. 
If then every thing was done that could be done, under such 
circumstances, for the benefit of the adventure, this shall not 
vacate the policy.” 

# 

Mr. Justice Buller. — “It has been much relied on in this 
case, that there was a change of property ; l)ut that, in my 
opinion, makes no difference. I'hen laying that out of the 
question, and supposing the ship as not being sold to Ross, I 
will first consider whether this is a diflerent voyage. But that 
cannot be, as it would be contraiy to the evidence : neither is 
it true, that the vessel afterwards pursued the same voyage by 
accident; for that jiart of the cargo, which she took in at 
St. Kill's, continued on board of her the whole time, and the 
original intention of the ship’s coming to EoJ^don was likewise 
continued ; the parties never thought of a different voyage. 
But it is said, that she took in another cargo at St. Eustatius: 
what says the eviclenc<*? Where a captain has not taken in 
a full cargo, it is usual to take in the rest at St. Eustatius: 
such w'as j)rovc(l to bo the custom of the voyage: and it was 
proved, that on a voluntary act of the captain’s going to 
St. Eustatius, the policy would have protected the ship’s stay 
there ; d fortlovil it will, when the ship was driven there by 
stress of weather. As to tiie defendant’s not being prepared 
at the trial to answer the usage, he ought to have come pre- 
pared with that, which was the gist of his defence. Then was 
* the 



461 


Chap. XVII.3 OF DEVIATION. 

the ? had it been- so, it was in the de^dant’s 

power .10 proved it ; but there was no proof that it was 

altered ; part of the same cargo continues ; nor does it appear 
that they meant to alter the cargo, for sb^ endeavoured to get 
back to St.Kitfs to take in the rest; but was prevented by 
storms. I think the risk would in r^lity have been much 
greater if she had gone back ; for she must have come by the 
way of St. Eustatitis again in her passage di^e. ,The part of 
her cargo, which was taken in at the the sl^ was driven 
from St. KitfSi has already been paid for by the defendant ; 
even this would not have oeen paid for by the defendant, if he 
had conceived that the voyage had been at end.” The learned 
Judges therefore, except Mr. Justice WilfeSt after giving their 
opinions upon the other points in the cause, ordered the rule 
for a new trial to be discharged. 

But wherever the excuse of necessity is sefr up, whether as 
arising from the act of God, or from any other cause, it must 
satisfactorily appear that every proper precaution was pre- 
viously used by the assured, and that there was no default on 
his part, otherwise the plea of necessity shall not be admitted. 
The c.ase in which this doctrine w'as advanced, was tried be- 
fore Lord Chanct'llor Eldon when Chief Justice of the Court 
of Common Pleas. The insurance was from to jSwnVmw. 

I’he defence w;is deviation, the vessel having put into Ply- 
mouth, out of the course of the voyage, and remained there 
I 4 days. The answer on the part of the plaintiff to this de- 
fence was ; that the captain was taken ill with a severe fit of 
the gravel, and that the mate having pricked his finger, by 
accident, his liand and arm swelled to such a degree, as to 
render him incapable of doing his duty, and tliat they had 
put into Phimoulh for the purpose of procuring medical as.sist- 
auce. These facts, as to the captain’s and mate’s illness, and 
their application to a surgeon, were proved: but it also ap- 
peared, on cross-examination, that the surgeon of the ship was 
unprovided with proper instruments and medicines. - He was 
not called. * 

Lord Eldon said, he was of opinion that if by the visitation 
of God so many of the crew, who would otherwise have been 
sufficient, became so afflicted with sickness, as to be incapable 
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of navigating the ship, such an illness of the ne- 
cessity which might justify a deviation : but wa$ set up 

as a justification of a deviation, he thought jt incumbent on 
the plaintiff to shew that he had so far provided against such 
events, by every proper precaution, such as having medicines 
for the voyage, as mtl^h as he was bound with respect to the 
tightness of the ship. It w'as in evidence that a surgeon was 
necessary in such Voyages ; if therefore sickness was to be set 
up as an exduse for dfeviation, the plaintiff should shew that 
the surgeon was provided with such medicines and instru- 
ments as would probably become necessary in the course of 
the voyage, to meet the common casualties of the mariners. 
He was also of opinion, that the necessity for going into port 
ought to be made out by the plaintiff beyond all possibility of 
doubt, and that it arose and existed without any default of 
the master or party insuring: and if they came in for 
medical aid, he* should expect medical men to be called to 
prove that such necessity existed. That had not been done 
in the case then before him, and the plaintiff must be non- 
suited.” 

A deviation may also be justified, if done to avoid an ene- 
my, or seek for convoy ; because it is in truth no deviation 
to go out of the course of a voyage, in order to avoid danger, 
or to obtain a protection against it. 

In an action upon a policy, which was to insure the William 
Galley in a voyage from Bremen to the port of iMtidon^ war- 
ranted to depart with convoy ; the case was this : — The Galleij 
set sail from Bremen^ under the convoy of a Dutch man of war to 
the Elh^ where they were joined by two other Dutch men of 
war, and several Dutch and English merchant ships, whence 
they sailed to the Texel, where they found a squadron of 
English men of war and an admiral. After a stay of nine 
weeks, they set out from the Texel^ and the Galley was sepa- 
rated in a storm, and taken by a French privateer, taken again 
by a Dutch privateer, and paid 80I. salvage. 

It was ruled by Lord Chief Justice Holt^ that the voyage 
ought to be according to usage, and that their going to the 
Wh^ tnough in fact otit of the way, was no deviation; for till 

after 
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after 1 there was no convoy for ships directly 
from^dSlii^p|||^to London* And the plaintiff had a v^idict. 

On an insurance from Zjondon to Gibraltar ^ warranted to Gordon r. 
depart with convoy; it appeared there wds a convoy appointed 
£>r that trade at Spithead ; and the sh^ Ranger having tried BordSeu, 
for fconvoy in the D<mnst proceeded, to Spitkeadt and was 
taken in her way thither. The insurers insisted that this being 
the time of a french wary the ship shouHd'not have ventured 
through the Channel, but have waitecr in the Lomts for an 
occasional convoy. And many merchants and office>keepers 
were examined to that purpose. 

But Lord Chi^ Justice Lee held that the ship was to be 
considered as under the defendant’s insurance to a place of 
general, rendezvous, according to the interpretation of the 
words •voarrantpd to depart tcith convey* And if the parties 
meant to vary the insurance from what is commonly under- 
stood, they should have particularised her departure with con- 
voy from the Dovotis. The juries were composed of merchants ; 
and in both cases they found for the plaintifis upon the 
strength of this direction. 

In the case of Bond against NiUtf in which the material Cowp. Rep, 
question was, whether a warranty had or had not been complied 
Avith, and which consequently will be fully stated in the follow- 
ing chapter, the point of deviation for the purpose of procuring 
convoy also came Under the consideration of the Court. Upon 
that occasion Loi'd Man^ld and the wiiole Court held, that 
if a ship go to the usual place of rendezvous, for the sake of 
joining convoy there ready, though such place be out of the 
direct course of the voyage, it is no deviation. 

And in a more modern case, the onlyquestion was. Whether Enderby 
there was a deviation or not ? Lord Man^cld there directed v"n«chff^ 
the jury to find for the plaintiffs, if they believed that the cap- Siu'ng* in 
tain fairly and bond Jide acted according to the best of his vac. 178^ 
judgment: that he had no other view or motive but to come 
the safest way hom<^ and to meet with convoy : for that it WM 
no deviation to go out of the way to avoid danger. 

In> 
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In our law books we sometimes meet witb.caM^lvbif^ *a.y, 
tliat a deviation may be justified by the usage of 

the trade. But that is not quite correct ; for usage 

of any particular trade, it is customary to stop at certain places, 
lying out of the direct course from A, to B. it is not a devia- 
tion to stop there ; because it is a part of the voyage. There 
is no deception upon the insurer ; because he is bound to' take 
notice of the usages of trade; they are notorious to' all the 
world ; and when the usage has declared it lawful in a spe- 
cific voyage to go to any place, though out of the immediate 
track, it is as much a pail of the contract of insurance between 
the parties, as if it bad been particularly mentionerl. But in 
order to justify the captain of a ship in quitting the straight 
and direct line from the port of loading to that of delivery, 
there must be a precise, clear, and established usage upon the 
subject, not depending merely upon one or two loose and 
vague instances. , 

.^al.i^ourv V. Where a ship was insured from Liverpool to Jamaica, and 

icsvii.-jn, had put into the of Man ; it appeared that there were 
some instames of the Liverpool ships putting in there, but it 
was not the settled, common, established, and direct usage ot 
the voyage and trade: it was therefore held a deviation, and 
the underwriters were discharged from any loss that happened 
subsequent to the deviation. 

Having thus mentioned all the cases to be found in the 
books of reports, which operate as an excuse for a departure 
from the due course of the voyage, and w'hich prevent those 
effects, which always follow a deviation, namely, the discharge 
of the insurer from his contract ; it will be proper to observe, 
that it is not meant to insinuate that other circumstances may 
not frequentfy happen, which will have precisely the same con- 

Ct'«r.6oi. sequences. For wherever a ship does that which is for the 
general benefit of all parties concerned, the act is as much 
within the intejition and spirit of the policy, and consequently 
as much protected by it, as if expressed in terms. And there- 
fore in all cases, in order to determine wliether a divt-rsion 
firom the direct course of the voyage is such a deviation as in 
l^w vacates the policy, it will be proper to attend to the mo- 
tives, end, and consequences of the act, as the true criterion 
of judgment. 
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If aag|i^||^cireum$tances above stated do really and hand 
jide to render a deviation absolutely necessary, 

tlie ship liSittt-’-pursue such voyage of necessity in the direct 
course, and in the shortest time possible, otherwise the under- 
writers will be discharged. Because a voyage superadded by 
necessity, ought to be subject to the samp qualifications, and 
entitled only to the same sort of latitude as the original voyage, 
it having become by operation of law, a yavt, as it were, of 
that original voyage. 

This was laid down as law by the Court of King’s Bench in 
a case, in w'hich the voyage insured was described in these 
words : — “ At and from Port U Orient to Pondicherry^ Madras^ 
“ and China, and at and from thence back to the ship’s port 
“ or ports of discharge in France, with liberty to touch, in the 
“ outward or homeward-bound voyage, at the Isles of France 
“ and limirbnn, and at all or any other ports or places, what 
‘‘ or wheresoever : and it shall be lawful for the said ship in 
“ this voyage to proceed and to sail to, and touch and stay at 
“ ajiy ports or places whatsoever, as well on this side, as on the 
“ other side, the Cape cf Qood Hope, without being deemed a 

deviation.” The ship did not sail till the 6th of December 
and did not rciich Pondicherry till the 23d oi' July I’j'jj. 
She continued there till the 23d of August following, when, 
instead of proceeding to China, she sailed t<)r Bengal, where 
having passed the winter, and undergone very considerable 
repairs, she sailed from thence early in the year 1778 (being 
the second ship that lei't the Ganges), returned to Pondicheny 
and, after taking in a homeward-bound cargo, at that place, 
proceeded in her voyage back to H Orient, but was taken in 
October in that year by the Mentor privateer. 'I'lic usual time 
in which the direct voyage between Pondicheny and Bengal is 
performetl, is six or seven days, but the Carnatic was about six 
weeks in goitig to Bengal, and two months on the way back 
from thence to Pondicherry. Both going and returning, she 
either toucheil at, or lay off, Madras, Masulipatam, Visiga- 
patam, and Yanon, and took in goods at all those places. The 
plaintiffs rested their case chiefly on this ground, that the voy- 
age to Bengal was adopted by necessity lor the safety of this' 
ship, upon the bond Jide opinion of the captain, and the rest 
of the officers, and of one Berard the supercargo, who had the 
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principal management. To prove «worn 

by Berard and four mates, that the ship '-lia ^P^ ^jm^^j^aincd 
longer in Exarope than at first was foreseen^ met 

with extremely bad weather on her outward^^^ssage ; and at 
Pondicherry was so leaky, that it appeared to them, tliat slie 
must be careened, which could only be done at Bengal^ there 
be^lt^ no other plac^ so near, to which she could proceed with 
safetjr, where that j)per.'ition could be performed; for that no 
harbour between Pondicherry and the Ganges on the one 
side, and Pondicherry and Bombay on the other, would ad- 
mit of so large a vessel being hove down, her burden 
being near 800 tons. Indeed it turned out when they got 
to Bengal, that she could be rq>aired without careening, but 
this was only discovered, they said, after she was unloaded of 
much more of her contents than could have been done with 
safety in the open road of Pondicherry, All the witnesses for 
the plaintiffs swore that they took the resolution of going to 
Bengal much against their inclination ; for that it would have 
been not only more for the advantage of the owners, but also 
more for their private interest as individuals, to go to China, 
they having prepared their own atlventiires for tlwt market. 
Besiilcs the circuinstaJices of the leak, they assigned an addi- 
tional reason for relinquishing the voyage to China, viz. that 
they had been so long detained at Pondicherry, from delays in 
unloading their outward-bound cargo, that they were not ready 
to leave that place, till it was too late to undertake the China 
voyage w ith any degree of prudence or safety ; and they said 
Bengal was the best place they could go to, in order to winter. 
Tlie defence set up was ; ist. That the ship had never sailed on 
the voyage insured, her destination, Vi'hen she left Europe, having 
been for Bengal, and not for Chirm, ad. That supposing her 
to have sailed on the voyage describetl in the policy, yet her 
going from Pondicherry to Bengal, instead of proceeding to 
China, was a deviation, and was not justified by necessity. In 
support of the first ground of defence, certain secret instruc- 
tions were relied upon which were found on board the ship, and 
were addressed by the owner at L* Orient to Berard the super- 
cargo, and which, though obscurely penned, gave great room 
contend, either that, at her departure, it had been resolved 
to substitute the Bengal for the China voyage, or, at least, that 
the alternative was left with Berard, to be decided one way or 

the 
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the to certain events in Indian ivhiuli <^vents 

turned^t'^fi^dpi^ortof way that, according to the instructions, 
was to 'detei'ih^r the yoyage for Bengal. Ou the second 
ground, it was lilid, that from the plaintiffs’ own witnesses, 
there was no necessity for going to Bengal ; and that instead 
of going directly thither, a trading voyngethad been made from 
Pondicherry^ which afforded a strong presuiUption that trai^g, 
and not the leak, or lateness of the seasqn,.was the object oi 
going to Bengal. On the part of the defence also, several let- 
ters were read (written by the owners to their correspondents 
who had got their policy underwritten) to raise a presumption 
that the necessity of going to Bengal was merely a pretence 
devised after the capture; and when the insured began to ap- 
prehend that the words of the policy would not cover a voyage 
to that place. Tliis is the substance of the evidence given in 
this, and two other causes upon the same ship, though not on 
the same policy : in addition to which in the present c^ik, the 
secret instructions given to Berard had been more attentively 
perused, and afforded stronger reasons than they at first seemed 
to do, that the voyage to Bengal was pre-determined before the 
departure from JJ Orient. The plaintiffs’ witnesses were much 
pressed, on this occasion, to say whether the lateness of the sea- 
son alone was such as, independant of the leak, would have de- 
termined them to abandon the CA/nn voyage; and on the other 
hand, whether the leak, independent of the other reason, would, 
in their opinion, have rendered it necessary so to do. To this 
they said, they could not give a certain answer ; for that as 
neither of the cases had happened, they had not exercised tlicir 
judgment upon them. 

Lord Man^eld summed up very strongly against the plain- 
tiffs, on the head of fraud. But, independent of that gi'ound, 
he stated a new point against them, namely, that if necessity 
were admitted to have been the sole motive for substituting the 
voyage to Bengal in the place of that of China^ still it 'was in- 
cumbent on the insured to have purstied that voyage of necessity di- 
rectly, in the shortest and most expeditions manner : and that the 
delay in going from Pondicherry to Bengal, and the repeated 
stops by touching at different places, and trading therCi voere de- 
viations, and not within the protection which the supposed neeei- 
sity afforded to the direct voyage. 
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Notwithstanding this direction, the Jur|r^|^^<%!l6liict for 
the plaintiffs. Upon a niotion for a new ti||]^^er^^^incnt 
at the bar, the opinion of the Court of Kin^S|ip«icn was deli- 
vered by ^ ' 

Lord Ma7isficld.~-ii^^ If this application were made upon the 
gr^ii^d of impeaching the testimony of the plaintiffs’ witnesses, 
whatever my private sentiments might be, after two concur- 
rent verdicts, I should not be inclined to interpose. But, 
witliont impeaching the evidence, 1 think there ought to be 
a new trial, or rather, that the case has been ill decided. The 
question is, Whether, without imputation on any body, circum- 
stances liave not happened to take the voyage out of the policy ? 
A deviation from necessity must be Justified, both as to sub- 
stance and manner. Nothing morr must be done than what the 
neccssi^ requires. The true objection to a deviation is not the 
incrcjSc of the risk. If that were so, it would only be neces- 
sary to give an additional premium. It is, that the party 
contracting has voluntarily substituted another voyage for that 
which has been insured. If the voyage to Bengal was una- 
voidable, where was the necessity to trade? All the ports 
touched at were out of the direct course ; and six weeks and 
two months were consumed, instead of six days. The justice 
of the case required a different decision.” The rule I'or a new' 
trial was accordingly made absolute. The cause was again set 
downi for trial ; but the plaintiffs, when they were ready to be 
called on, submitted to the opinion of the Court, and abandoned 
their claim against the underwriters. 

So also if a ship be insured upon a trading voyage, it is in- 
cumbent on the parties assured, to carry on that trade with 
usual and reasonable expedkioti, otherwise their conduct will 
amount to a deviation, and discharge the policy. 

Thus in an action by the assured against an underwriter on 
1 , a })olicy of insurance on the ship Blossom^ at and from the 
coast of Africa to the West Indies, with liberty to exchange 
goods and slaves ; a verdict was given for the plaint iff i But 

upon a rule being obtained to shew cause why there should not 
be a new trial, it appeared that there had been a great deal of 
contradictory evidence, and many points started at the trial ; 

but 
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but th6^^^ii|(iowinade was, Whether the plaintiff, the 
use hd^ftde of vessel on the coast of Africa, and theWelay 
he there occasi^ji^^, was not the cause of the loss ; that is, 
whether lie did nSt make such use of her (Juring her stay on 
the codst, contrary to the design of the policy, as amounted to 
a deviation ? 

It appeared in evidence, that this ship i^ttijed on the coast 
from August to March ; that slie was employed in receiving 
slaves on board, the produce of the cargoea, of other ships, 
which w'ere afterwards put on board other ^hips, and sent to 
the West Indies : that this is the employment of what they caH 
a factory ship ; but that a regular factory ship is thatched and 
covered, and receives the slaves till a sufficient number is col- 
lected to send away in the vessels; but it did not appear that 
any slaves, the produce of the Blossom's, own cargo, were sent 
away in otjier vessels, but that her stay there was iieveral 
months beyond the usual stay of ships in that trade. After 
argument at the bar, 

Lord Mansfield said, — “ When diflerent points are agitated 
at a trial, and a great deal of evidence applied to each, and 
the counsel go out of the cause, it is not to be wondered at, 
irjuries should lose 'their attention to the material point. The 
great advantage of a motion for a new trial is, that after ar- 
gument on the motion, the cause goes down again, winnowed 
from the chaff of the first trial. The single j)oint here i.s, 
Whether there has not been what is equivalent to a deviation, 
wh('tlu*r the lisk has not be<m varied? It is not material 
whether or not the risk has been greater. If a ship insured 
for a trade, is turned into a floating warehouse, or a factory 
ship, the risk is diflerent, it varies the stay; for while she is 
used as a warehouse, no cargo is bought for her. The law 
being clear, how is the fact ? The captain says she was not 
used as a factory ship ; his evidence is much impeached ; but 
he says he was young in the trade ; he never saw a factory 
ship but once, and was not in her; he might have a salvo, 
because this w'as not thatched ; but was she used as a thatched 
ship is used ? It is said that letters are not records ; ’tis trw 
they may be contradicted ; but if they are from the parties, 
and arc not contradicted, they arc as strong ns anv reconls. 

riie 
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The fact is clear, the risk is different in 
Rule absolute for new trial.” 

Pukinson So in an action on a policy from LondoVio Pert Endick, 
sittii°g m ’ coast of j^rica^ at six guineas per cent, on the ship till 

K. B after iHOOrcd at anchor 24 hours, and, on goods till discharged and 
Mchi797. landed. The ship arrived on the coast on the dth of 
May^ and was captured by the French on the 4th of June. 
The barter in thj trade is carried on, on board the vessel, and 
the goods aflerwards sent on shore, in boats, and the gums 
brought back. In this case, the discharge of the cargo had 
• not begun, the gums not having been brought down to the 
coast, for which purpose it is necessary to have a previous 
agreement w’ith the king of the country ; but no delay had 
been used. The counsel for the defendant contended, that 
by* the custom of this trade, the risk on the goods, as 
well as on the ship, expired in 24 hours, and that the risk on 
the cargo, while on the coast, was protected by th^ homeward 
policy, at i ^ guineas per cent. — Lord Kenyon refused the evi- 
dence, both of* the honmward policy, and of this supposid 
usage (which lie had on a former occasion admitted against 
his own opinion, and on which a new trial had been gi anted), 
to qualify the clear and unequivocal language of the policy, 
whicii covered tlie risk, till the goods ivete landed, Thai if, 
in landing, any unnecessary delay had been used, that might 
amount to something in the nature of a deviation, so as to 
discharge the insurer; but that did not appear to be the case 
in the present instance. 

But though an actual deviation from the voyage insured is 
thus fatal to the contract of insurance ; yet a deviation merely 
intended, but never carried into effect, is considered as no 
deviation, and the insurer continues liable. This has been 
PosteT V frequently so decided. Thus in the case of an insurance from 
a5tr3'i749 ^o.^oliyui to Lisbon, and at and from thence to Bristol: it 
appeared, that the captain had taken in salt, which he was to 
deliver at Falnumth before he went to Bristol ; but the ship 
was taken in the direct road to both, and before she came to 
i.ord Chief point, where she would have turned off to FalmmOh. It 
Jii»t;ccLee. was held, that the insurer was liable ; for it is but an intention 

to 
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t was held not sufficient to discbmri 


the 


In the case tii* Carter v. The Ro^al Bixcha7ige Assurance aStra.n^p. 
Company, where the insurance was from’ Honduras to Lon- 
doUi and a consignment to Amsterdam ; a joss happened befoi e 
she came to the dividing point between the two voyages^or 
which the insurers were held liable to pay. 

The doctrine laid down in these casae has since been fre> 
quently recognised in subsequent decisions, and particularly 
by Lord Mantfield in the case of 2'hellusson v. Fergttssony . 
which will be fully reported in the next chapter. The in- Douf- 36i* 
surance was from Guadaloupe to HavrCy and by the deposi- 
tions it appeared that the ship sailed for Havre^ and was always 
intended for Havre; but was directed to keep in the course 
of Brest for safety. One of the grounds of defence was, that 
the ship never sailed from Guadaloupe to Havre, but on .a 
voyage from Guadedoupe to Brest. Lord Mansjield, in answer, 
said, “ the voyage to Brest was, at most, but an intended 
deviation, not carried into effect.” 


If, however, it can be made appear by evidence, that it 
never was intended nor came within the contemplation of the 
parties to sail upon the voyage insured ; if all the ship's papers 
and documents be made out for a different place from that 
described in the policy, the insurer is discharged from all 
degree of responsibility, even though the loss should happen 
before the dividing point of the two voyage^. This distinction 
was very properly taken by the Court of King’s Bench, in a 
modern case : and by that distinction they admitted the gene- 
ral doctrine, with respect . to the intention to deviate, in its 
fullest extent. 

The ship Mollp being insured “ at and from Mafyland to WouWridre 
** Cadiz,” was taken in Chesapeake bay, in the way to Emope. 

Upon this the insured brought this action against the defen- 
dant, one of the underwriters on the policy. The trial came 
on at Guildhall befin'e Lord Mansfield, when a verdict was 
found for the defendant. A new trial being moved for, the 
material facts of the case appear to be as follows;-— The ship 

wa^ 



472 


OF DEVIATION. CChap. XVI I. 

was cleared from Maryland to Falmmdh^ ^nd'-ilt- b^nd given 
that ail the avymn'aled goods should be. I|^ded in pi-itain, 
and all the other good.s in the British doruiiiiitons. An affidavit 
ol’the owner stated that the vessel was bound fhr Falmouth. 'I'he 
bills of lading were) To Falmouth and a market: ” and there 
was no evidence wlm'ievcr that she was destined for Cadiz, The 
place where she was taken w'as in the course from Maryland 
both to Cadiz aijd Falmouth, before the dividing point. Many 
circumstances Ic^ to a suspicion that she was, in truth, neither 
designed for Falmouth nor Cadiz, but for the port ol Boston, 
to supply the American army; but thci’e Avas not sufliciont 
direct (.'vidence of that fact. — At the trial, Lord Mansfield 
told the jury, that if they thought the voyage intended was 
to Cadiz, they must find for the plaintiff. If on the contraiy, 
they should think there was was no design of going to Cadiz, 
they must find for the defendant. It also appeared in evi- 
dence, that the premium to insiu'c a voyage from Maryland 
to Falmouth, and from thence to Cadiz, Avould have greatly 
exceeded what was ]iaid in this case. Upon the motion for a 
new trial b('in^ argued, the counsel for the plaintiff cited tiie 
two cases above stated from StrangFs, Reports. 

Lord Mansfield. — “ The policy, on the face of it, is from 
Maryland to Cadiz, and therefore purports to be a direct 
voyage to Cadiz. All contracts of insurance must be founded 
oil truth, and the policies framed accordingly. A\’hcn the in- 
sured intends a deviation from the direct voyage, it is always 
provided for, and the indemnification adaptctl to it. There 
never was a man so foolish as to intend a deviation from the 
voyage described, when the insurance is made, because that 
would be paying without an indemnification. Deviations from 
the voyage insured arise from after-thoughts, after-interest, 
after-temptation; and the jKirty, who actually deviates from 
the voyage described, mciuis to give up his policy. Rut a de- 
viation merely intended, but never carried into effect, is as no 
deviation. In all the cases of that sort, the terminus h quo and 
ad yuem, were certain and the same. Here, Was the voyage 
ever intended for Cadiz I' 'I'here is not sufficient evidence of 
Uie design to go to Boston, for the Court to go upon. Rut 
some of the papers say to Falmouth and a market : some to 
Fabnoutk i \\\\ . None mention Cadiz, nor was there any per- 

• 5 “"Oil 
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son in the ship, wlio ever heard of any intention to go to that 
port. A market is not synoniinous to Cadiz : lluit expression 
iniglit have meant Naples, Ijeghorn, or /'England. No man, 
upon the instructions, would have thought of getting the policy 
filled up to Cadiz. In short, that was never tlie voyage 
Intended, and consequently is not what the underwriters 
meant to insure.” 

Mr. Justice Bidler . — “ I am of the same^ opinion. I believe 
the law to bo according to the authorities mentioned on ihi* 
part of the plaintiflT: but it does not apply here. 'J'his is a 
question of fact. There cannot be a deviation from that which 
never existed. The weight of the evidence is, that the vovape 
was never (lesi<fiK‘r! for Crehz,'^ 

e. 


Mr. .fustiee IVilles and Mr. Justice Ashhut^t concurring in 
tile opinion delivered by Lord Mans/uid inJ Mi. Jnslic»‘ 

JJiillcr, tile rule for a new trial was dkcharged. 

In a still later ca.se the .same doctrine* was advanced; w.iyv m.> 
namelv, that if a ship be insured from a day ceilain from ,7. 

U) /i., and belbre the day >ail on a ddtejent \ from that 
insin*ed, the a.^-^ured LatiiKtt r-ieover ; even liudni-h lh<? .blup 
altcav^ard' hil! into the cour-e of the voyage in^urec{, and bi; 
lo:-.t afier ihe day on wl/nl; tlie policy war, tu have attached. 

Shier tlie si'cond (diiioii of this woik pniilislied. the 

eabes fl cAjlth v. and ff (U/ v. .h. hext* 

again eoine lenh'r di.^ML^-Mtai In tin' ( tnrl (.i I 'a- ninn 
Piea:-; and it has bed'll iu'ld by tl»e t 'Ui i*' . 

C oiirtj one ot v,\iuin s.it in liie (^unil o':' Kuig Ika.eh \ li* n 
the two eiioefa jn.^t repoited w (M’c (hTid'al, that x iiev /• - 
mi?ii of the inUauled vovage eondnne the -;i:ne a- r. - 

• el 

scribed in tlu' policy, an iiilentnjn to go to an im ( » ee - n "' ^ 
j'ort, tliougli that intention slioutd be ibrnied pi’, .ita > ' -‘ie 

ship’a sailing, v'ill not vitiali' the insin\inee till .aina! fl; ;i:: 
lion, 7'he ea.st has already been (pnoti'd ll>r an«M;H i pai-pt'^e* '' 

and the facts as to thi.s point are diortly ihcLt. 'Tilt' iiiMiranee i;bcK . 
was a/ and from Grenada io Ijnrrpool; the i.hip sailed iVoni 
Grenada bound for Liverpool but with a dcrign formed b. far^ 
t/ic comnicficcmeni of the vopaqr^ as appeared by the clearaiu'C'^ 

VOL. IJ. 
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and was admitted on all sides, to touch at Cork in her "way to 
Jjivrrpocl, but was totally lost before she arrived at the dividing 
point. In the course of the argument a case oi Stott v. Vaugha7i 
was mentioned, as having been tried before Lord Kenyon^ at 
the sittings at Guildfiall, after Hilary Term I 794 j in which 
His Lordship nonsuitcLl the plaintiff, in an action on a policy 
on this very ship, being of opinion that the case fell within 
tliose of Wooldridge liuydclU and Way v. Modigliani^ and 
that there was no inception of the voyage insured. The Court 
of Common Pleas, however, having taken time to deliberate 
upon tins case of Kewley v. Bya7if delivered their opinion 
as to the 3 d question, that where the tomini of the intended 
voyage were j-cally the same as those described in the policy, 
it was to be considered as the same voyage, and a design to 
deviate, not efiected, would not vitiate the policy. That 
in Wooldr/dge v lioydcll, it appeared there was no inten- 
tion tliat the ship should go to Cadiz at all, which was men- 
tioned in the policy as her port of delivery ; and in Way v. 
Modigliani there was an actual deviation, by the ship going to 
fish on the banks of Nc^oundland : those cases, therefore, 
were wholly different from the present, for here the ship was 
really bound to Uverpoolf though there wci’e also clearances 
I'or Co7'k. (a) 

Fioin the proposition just established, namely, that a mere 
intention to deviate will not vacate the policy, it Ibllows as an 
immediate consequence, that whatever damage is sustained be- 
fore actual deviation, w’ill fall upon the underwriters. 

Gi-r V Thus it was held by Lord Chief Justice TLo//, wlio said, that 
^W '. 2 if a policy of insurance be made to begin from the departure 

E7igla7id, until, <$t. arid after the departure a 
444 - C. damage hapjiens, Sfc. and then the ship dexnates ; though the 
policy is discharged from the time of the deviation, yet for the 
damages sustained before the deviation, the insurers shall make 
satisfaction to tlic insured. 

{11 j Soc the case of Middle um-d v. UluKes, 7 Term Rep. 162., and also 
Jlcsdion \. Albadi, I M. Sc S. Avlit-re the several cases immediately 
preceding o; tnc distinctioii between deviations intended, but not carried 
into cOcct, ui'.d non-iaccptiori of the voyage insured, are much considered. 

Subject 



Chap. XVIJ.] OF DEVIATION. 

Subject to the rules already advanced, dcviatioii or not is a 
question of fact, to be decided according to the circumstances 
of the case. 

In cases of deviation, the premium is not to be returned ; 
because the risk being commenced, thd underwriter is entitled 
to retain it. 

• ) 

In the case Hogg v. Horner, above quoted. Lord Kenyon 
being of opinion tliat the ship had deviated, it was insisted for 
the plaiTilidi that as the intention to go to Faro (the going to 
which place was the deviation relied on by the defendant) had 
<‘xisted prior to the sailing, it w'as a non-inception of the voy- 
age insured, and he had a riglit to the retui’n (*f premium. 
Lord Kenyon, however, w’as of opinion that there was an in- 
ception of the risk ai, and the contract was entire, consequinitly 
there could be no return of premium. But of this, more will 
be said in a subsequent chapter. 
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CHAPTER XVTIl. 

Of Kon^qmpliancc U'ltli il'arraniies.. 

ITN the two preceding churtcrs wc hrivt- seen the ellKt, whicij 
the non-observaneo of implied conditions has uj)on the 
contract of insurance ; we shall now proceed to consider the 
nature of warranties; their various kinds; ami how liir they 
I'rvrn-RLU. jnust. be coniplicd with on the part of the insured, in order to 
' ' rejider the contract binding between the parties. A warranty 
in a policy of insurance is a condition or a contingency, that a 
certain thing shall be done or happen, and unless that is per- 
formed, there is no valid contract. It is perfectly innnaterial 
for \\ hat view the warranty is introduced; or whether the* 
party had any view at all : but being once inserted, it becomes 
a binding condition on the insured : ami unless he can shew 
that he has literally fulfilled it, or that it was performed, th(> 
Cli.ip. 163 contract is the same as if it luul never existed, {a) W'l' hav(' 

^ already seen that the brebch of an implied comlition is sulllcit'nt 

to avoid the policy ; i: fortiori, therefore, the elllrt must he 
the s;uue, where the condition is expi t s-,. and not lial)le to 
niisrepresentation or error, liecause it malo sa part of the writ- 
Ic* Contract. I'o say that the umlerwiiter should aiev.er for 
a loss, notwithstamling the other j)inty ha- tiiih'd in his en- 
gagements, would I),' to mak<,' a dinia-enl 1 iile in this sjieciesof 
contract, from that \\hich subsist-- in everv other; although 
this of all other oontracts d.]><.jid-. most upon ifie shicte.'-t 
attcJition to th.^ j)urest rules of e()imv ami oood liiith. In- 
deed the ohligatioi! to a sttiet perfi.uinance of all ))romi-e.s 
and conditions in every sja-cies of contract, may he thdueed, 

(fl)By Lord (’luacellor I-J'hw in tiui IIdu.c of J.oial', ir i. a i lc.ii- aiid 
fir.-it jiliikipJe Ot the lav i/f insiiraiU'C, that s' lien a thin;; irio t to la 

of a particular iiatmi* or i!i --cription, it iiuist he t-snctly .sik h as it is ilatcd 
to be. It i-. no matter, whether inutenal or not ; the «tnly (jiitiinon is, J;; 
this the tliiiii' dr fart i- wliich f have -i-piedi' — Ncnra’ttr l\’r Im-io u;.rL- 
ComiKUy V. df(7<77;or;e: , j Do", r . ; . 

I-'. 
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as has been truly observed by an elegant moral writer, from PnJey’s 
the i)t?cessity of sucli a conduct to tlie well-being, or the ex- 
ist('nce of human socie-tv. 


hav(' said that :i waiTanty inubt be strictly and liierallu 
; and therefore w hetLer the tiling, wairuiiled to be 
d.aie, llH^r be not essential to the security of the ship; or 
whetlna- tlie loss do or do not happen, oii«ac')ount of the breach 
of the warranty, still the insured has no remedy; because he 
himself lias not performod liis part of tlie contract, and if he did 
not mean to p(a*lbrm, he ouglit not to have bound himself by 
siieli a condition. And though tlie condition broken be not, 
jK'i’hajis, a inaU*ri:jI one, yet the jiistico at the law-' is evident 
ii'om tliis consideration : il.-at it jb^olnlidy neeessarv to have 
one rule of derision : and that ii is much better to say, that 
warranties shall in all (,‘as(v be strictly complied with, than to 
leave it in the breast of a judge or jury to say, that in one case 
it shall, and another it shall not. The very meaning of a war- 
ranty is to })reclude all enquiries into the rn-deriality, or the 

iiiJjstaniial performance oi’it : and altliougli sometimes partial ^ 

- 11 , P-€:P- P' 3 ^ 6 ^ 

inconveniencies may arise irom such u ru’e; yet upon the 

whole*, it will coitaiiiK produce public ^..a!ularv effects. The Pothier 

insured is bound nut to draw the underwriter into error, by 

luls(* declarations respecting those things, about which the con- 

tract is made. Dcbet rrccsfatc j'CJff ita at cflirmavit. ^ 

But ab a \v:\vvi\n{y must be strictly complied whtfi in liuuur 
(/I* the underwriter, and against the insured, equal justice A*- 
niands, and the true meaning of the contract oi insurance re- 
quires, tliat il* a strict and literal comjihauce with the warranty 
will support the d.eiiiand ol'the insured, the decision ought to 
b#' in his tkvour, especially when by such a decision all tlie 
words in the policy will have their full operation- 

In an action on a policy on goods, dated r9th Drccmbn' 

1784, lost or not lusty ^jLxirrantcd iccli this i)th da^ of December 3 Term 
i 784 ; it appeared, that the warranty was at the foot of the po- 
licy ; that the policy was underw ritten between the lioursof one 
and three in the afternoon oi'the gth DecLmber ; that the ship 
was well at six o’clock in the morning, but was lost at eight 
o’clock the same merning. 


i r a 


Upon 
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a motion to pet aside a nonsuit, wliicli had been en- 
tered, Lord Kenyon Cliief Justice, Ashhurst^ Hnller, anti Grose, 
Justices, were clearly of opinion, that the warranty was suffi- 
ciently complied wit^i, if the ship were well at any time that 
day ; that the nature of a warranty ^ocs to determine the ques- 
tion ; for as it is a matter of indifference whether thing 
warranted l)e, or be Jiot material, and yet must be literacy com- 
plied with ; still if it be complied with, that is enough : that 
there was good reason for inserting these words, because they 
. protected the underwriter frf)m losses before that day, to which 
he would <;ther\\ise have been liable, as the policy was on tin' 
goods from the lading ; and thus, too, the words /os/ or not lost 
have also tlieir operation. 

Cowp 6 •> This being the case, it follows as a necessary consequence, 
thiit it is very immaterial to what cause the non-compliance is 
to be attributed : for if the fact be, that the warranty was not 
complied with, though perhaps for the best reasons, the policy 
has no effect. 'J,'hc contingency has not happened ; and there- 
tbre the party interested has a light to say, that there is no 
contract between them. ITpon this account it is, that if a ship 
be w'arranled to sail on or before the ist oi August, and she be 
prevented by any accident from sailing till the 2(1 o\' August, as 
by the sudden want of any necessary repair, or by the apjiear- 
ance of an enemy at the mouth of the port, the captain would 
do right not to sail: but there would bean end of the policy. 

In this strict and literal compliance with the terms of a war- 
ranty consists the difference between a warranty and a repre- 
sentation. 


Vl'ie jntc, 
c. 10. 


Pawson V. 
Watson, 
Cuwp. 7S7. 


Of this distinction something w as said in a preceding chap- 
ter: it is sufficient now to obserw, that a w'arranty, as part of 
the agreement, and a condition on which it was inuile, must be 
strictly complied with, whereas a representation need only be 
performed 7« sifAs/m/cc. In a warranty, the person making it 
takes the risk of its truth or falsehood upon himself: in a re- 
prciicntation, if the insured assert that to be true, vvhich he 
either knows to be false, or about which he knows nothing, the 
policy is void on account of fraud. But a representation, made 
without fraud, if not false in a material point, or if it be suhstan- 
iially, though not literally fulfilled, docs not vitiate the policy. 

But 
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But a!i representations were very often made in writing, So said by 
by way of instructions for effecting u policy, it bccaine necessary fudges in 
to specify, what written declarations should be deemed warran- 
ties, and what representations. It was, thcrerove, by several Henderson, 
tlecisious of the courts, held to be law, that in order to make 

' l-ords, 1 

varitlcn instructions valid and binding as* a v:arranty^ they must Bos, & 'pidl. 
appear the face of' the instrument itself’, by vchich the contract 
of insurance is effected. ^ ^ 

This was declared by Lord Manfield, in a very partieuW pawson v. 
manner, in answer to a question put to him by Mr. Davenport 
at the desire of the underwriters, after he had delivered the 
opinion of the Court upon a question of rejjresentation. 

Even though a written paper be Kirapped up in the j^olicy, 
when it is brought to the underwriters to subscribe, and 
.shewn to them at that time ; or even though it be ’waj'ered to 
the 2>olicy, at the time of subscribing : still it is notin either 
case a warranty, or to be considered as part of the policy it- 
seltj but only as a representation. Both these instances have 
occurred in causes before Lord Man field. 


In an action on a policy of insuranre, the counsel for the de- paivon, t. 

I'endant ollered to i)roduce witnesses to prove, that a Avritten 

* y .It Guild- 

inemoranduni inclosed was always considered as part of the hail, rrin 
policy. But Tjortl Manfi/id said, it was a mere question of 
law, and wmuld not hear the evidenct'; but decided that a Dj-':;!. 
writUni pajier did not become a strict W'arranty, by being |lie j'ot'L 
folded up in the policy. 


In the other case it appeared, tliat at the time when tlie Bizev. 
insurers uiulorwrote the policy, a slip of p.aj)cr was wafered 
to it, describing the state of the ship as to repairs and strength, F..) 5 ,t. Var.a. 
and also mentioning several juirticulars of her intended voy- 
age, which particulars in the event had not been complied p. i2.in 
with. Lord Man field ruled, that this was only a represen- ^ 

(ation ; and if the jury should think there was no fraud intend- 
ed, and that the variance between the intended voyage, as 
described in the slip of paper, and the actual vPyage as per- 
formed, did not tend to increase the risk of the underwriters^ 
he directed them to fiiKl for the plaintilTi which they accord- 

I I 4 ingly 
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ingly difJ- 1 vcrrlict was afterwards set .aside upon another 
ground, (ft) 

ft being thus settled, that a warranty must .appear on the 
fare of the instrument, it still became a question, w'hether a 
warranty, written in^ihe margin of the p()licy, was to be con- 
sidered equally binding, and subject to the same strict rule of 
c onstruction, as ^f inserted in the body of the policy itself. 
'Phis point came under the consideration of the Court in the 
case of Bean and Stiiparty in which the material (|iiestion was, 
Whether, siijipo.sing it to he a warranty, /wy.s- weie included 
under the uord .s’e«?«r,7 ■’ '1 hat case, as far as it is tn.atcrial 

/j 

i(> our present enquiry, was as follows : 

})laintiif injured tlic ship ealleci the at and 

from Ljmdon to Acte York : the v()vai>;(‘ coninimcc from a 
day spccided ; and in tlie mar^^in kA da policy wia'c written 
tliese words, — Kij^ht niiu'-poinal'. ''^ h ijUiirti'rs, six 

six-poLiiulers on her iqipe. di1j seamen l)e^id('S 

pa.sseiig(*rs.’' 

4 pon a modoi'i mr a n*. w -rad ni thi '. ease, f.ord "\lan^]irld 
■/lid, 'rhere no d</nhi fnl v.avranty. il.s lu ino* written 

on the maru'iu makes no diih renews litMiiii; ;i warranty, there 
i no douhl bur ihal the malia’wri to"- wonKl ru)t lie liable if if 
wrie not C(jmpli«o' .viih; ^ase o’ is a condition c>n which 
dm contiact is tlmnd t!. 

In an action on a poiiey uf insurance, it apja'ared that the 
following words waac written transversely on the margin oi 
the policy : In port vA\\ Jnlif I77()d'' In hiel, the ship had 

sailed the i8th of Jakj. d'he (|nesti()fi wa.s, Whether tlii- 
marginal note was a warranty or a represcaitation f 

Lord McuhiftelcL — "" d'h(' question is, Wliether tin* .shiji's 
ijeing in port on tlic 20 th is pari (jf lh(' camdition of die in- 
.^tnmient ? When it is on the face of’ the insti nment, it is 
a |)ait of the pidiey ; so that h(*r»', il’ the' ship w.is not in 
port, it i.> no contract. As to its being only in liie margin, 

(a) Hut h a peliry ef insurance refer to certain pnnt(*(l propo^ah, the pro- 
posals wjif be rouiiclcrtxi as part of the policy. v, Wood^ in error, 

6 'renn licp. 7 JO, ^7)cc abo lioiUledgcv. liurrdl^ I IL Black, 2 . 5 1. 

that 
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that makes no difference : it is all part of the contmrt, vvhen 
it is once signed. And though the difference of two days 
may not make any material difference in the risk, yet as the 
condition has not been complied with, the underwriter is not 
liable.” 

The propriety of these decisions has never been questiontnl, 
and the ruh; has been constantly and tacitly; acquiesced in from 
the time in which these cases were determined till the year 
1786, when, notwitijstanding the uniformity' of the determina- 
tions upon the subject, it once more became an object of 
di.scussion. 

% 

It cMine bri()re the ('oina upon a -.j^eeial v(*rdict ; it was an rit: Halu: 
action of a'.sumpsit brought by the plaintiff (an underwriter) l 
againsi llu' deteiulaiit. to recover back the auiount of a loss r- 3 *’- J- 
which he had paid upon a policy of insurance. I'lie ilei’cndant 
picaoled the general issue. 'I’he cause came on to be tried 
bellire Mr. .Iiisliee Unllcr lii GitildhdU, when the jury found 
a spi’cial verdict, staling: 

'1 hat the deii'iidant on tlu* 14th of ./iv;;,- r 779, gate to his 
iiisuiaiiee-l)j-(.t.,, r instructions in writing, to cause an insurance 
to be inaih' on a Ct rlain vessel, called llie ,//•/,■;. ;Theii tlic 
iii.sl ruci ion s .u’e set out in the verdict, signed by the defend- 
ant.) riie veidicL then states, that the bioker, in rouse- 
i|uence oi' sudi in'-iruetiuiis. 011 the s.dd 14th of June [*^79. 
did eaus(' a polu v ot insurance to be made on the Juno, upon 
goods and niercbandizes laden cm board, and also on tlie ship, 
at and Ironi .///oe, to her port or ports ol discharge in the 
i'UiliJi IW'sl-Iniiit aland after the rate of i per cruf. The 
verdict, after reciting l\vo memorandums, not material, then 
proceeded to slate, that ui the of the said policij teC/c 

mitten the '■xardsaiidjipnresjotlo'ieiiip: “ Sailed from Idvc}- 
“ po{)l with {4 si\-pf)und< rs, swivels, small arms, and 70 hands 

or lijaeat ds : copper sheathed J hat the pluintill* under- 
wrote the pt>hcy for ;oo/. at .a premiinn of 31/, 10s. That 
the tfioio sailed from Liverpool on the 13th of October 1778, 
having then only 4^ hands on board het\, and arrived at Beau- 
maris, in the Isle of Anglesca, in six hours after her sailing 
from LheipoaU with the pilot from Arjt'17100/ onboard her, 

who 
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A\lio did pilot her to liemimaris, on her said voyage; and that 
at lieaiwiaris the Juno took in six hands more, and then had, 
and during the said voyage, until the capture thereof, con- 
tinued to have 52 hands on board her. That the said ship 
in the voyage from TAvcrjmol to Braiiinarhf until and when 
she took in, the saicTsix additional hands, was equally safe, as 
if she had had 50 hands on board her for that part of the 
voyage. The v^n'dict then states, that the defendant was in- 
terested, and that the ship Avas captured : that on receiving 
an account of the loss of the vessel, the plaintiff paid to the 
defendant the sum of 200I. Jiot having then had any notice 
^ that the said ship had only 46 hands on board her when she 
saileil from Lh'crponl. g 

For the defendant if was said, that this representation had 
no relation to the voyage iusuri'd: for that was t?/ //ew 
Africa^ &:c. wheieas this is merely an account *)f the state cl’ 
the ship at Livcrjwol. 

Lord ^[((usjield. — “ Tlu're is a manu ial distinction betiAcen 
n warranty and a representation. A re^tre.^eutatiou may be 
(■(juitahh) jind aiibstantialli/ answered ; but a warrant} must bo 
sh icth/ complied witli. Supposing a warranty to sail on the 
1 st ol' AugUbl, and the ship did not sail till the 2d, the Avar- 
ranty would not be complied with. A warranty in a poliey 
of insurance, is a condition or a contingency, juid unless that 
is performed there is no contract. It is pcrfectiy immaterial, 
for what purpose a warranty is introduced ; but being inserted 
the contract docs not exist unless it is literally complied with. 
Now in the present case, the condition was, the sailing of the 
ship with a certain number of meni which not being complied 
with, the policy is of no effect.” 

Mr. dxi^iicc Ashhuysl. — “ The very meaning of a w'arranty 
is to preclude all (jucstions whether it has been subfiantiull^ 
complied with ; it must be literally so.” 

Mr. Justice Rulin'. — “ It is impossible to divide the words 
written in the margin, in the manner which has been at- 
tempted at the bar; that tliat part which relate.s to the coppe<r- 
sheathing should be a whirranty, and not the remaining part. 

But 
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But the whole forms one entire contract, and must be com- 
plied with throughout.” Judgment for the plaintiff. A writ 
of error was brought in the Exchequer-chamber upon this 
judgment, which, after two arguments, was affirmed by the 
unanimous opinion of the eight Judges, con^posing that Coui’l. 
Mic/iaelmds 'rerm 1787, 28 Geo. 3. '* 

Having stated those rules, which apply to warranties in ge- 
neral, it will now be proper to consider the several kinds of 
warranties, and those principles which are peculiar to each 
species, confirmed by decisions of the Courts. It would be 
endless to enumerate the various warranties that are to be 
found in policies: because they must frequently, and for the 
most part do depend upon the particular circumstances ol 
each case; such as the number of men, of guns, being copper- 
shoatiied, Sj-c. But those which most frequently occur in onr 
books of reports, and upon which the greatest questions have 
arisen, may be reduced to three classes : Warranty as to tlu 
time of sailing ; warranty as to convoy ; and warranty of neu- 
trality. Of each of these we shall treat; observing, in tlu 
first place, that those rules which are applicable to warrantv 
in general, must necessarily also apply to each of these iniH- 
vidually. 

1st. As to the time of sailing. In most voyages, the time K(;tL . , 
at which they are to commence is a material circumstance; 
because in every country there arc some seasons when naviga- 
llon is much more dangerous than at others, owing to perio- 
dical winds, monsoons, and various other causes. Indeed, we Kenyo,; 
have seen, that a man having once warranted to sail on a 
])articular day, whether the risk be, in fact, materially altered 
or not by a breach of that warrantv, the underwriter is 1:0 
longer answerable. But this strict adherence to the very day 
specified, must have arisen from the principles just stated . 
for if a latitude of one day were given, why not extend it 
fUrtlier ? It has therefore been held, that when a ship has 
been warranted to sail on a particular day, though the ship 
be delayed for the best and wisest reasons, or even though 
she be detained by force; the warranty has not been complied 
with, and the insurer is discharged from his contract. 


Thus 
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Jl.nc V. 'I'liiis ill an action on a policy of insurance, upon a motion 

wiiiimotc, ;iside the verdict wiiicli had been ffiven for the plaintiflfl 

iJic ease appeared to be this. 'J'Ke declaration stated, that a 
policy was made on tlie bhip iVt'sfmorlaud^ at and Irom 

tJamaica to London^ xvarranted to sail o?i or before the '161/1: 
of Juii! 1776, freeVroni ca})tiire, and live from all restraints 
and detainments orkiiig.s j)rinces, and peopU^ of what nation, 
condition, or c^iality soever. It liirther .“staled that tlie said 
ship was prepared and ready to sail, and would hav(‘ sailed 
on the 25th of •//>/?/, on her intended vovaeje, if ^he had not 
been restrained luj the order and command of Sir Jiasit Kedh^ 
file tlien ooveriKAr ni' Jamaica^ and detained ht ijond ita dat^ : 
tliat she afterwards sailed anti was captured. Ju>r tlu' [ iainlifl 
it ^vas said, that the usual clause ae^ainst the thttuta':] oi 
rulers ajid princes being inserted in this policy, the t Uihargo, 
by which the ship was j)revented from sailiru*’ on the day 
mentioned in the warranty, came cxpre'--!v w itiiiii thi‘ mean- 
ing of it, and therefore excused the dela\. 

On the other hand it was said, that the !o<s oi' the ship 
could in no possiliJt' respect be ronneeted with llit* t inbargo. 
'iliat tlio warj-anty wa.s positne and ( i/ness : that the ship 
sliould depart on or bet<)r(‘ the day aopointeti, and therefore^ 
must 1)0 complied with, Ol’this opinion was tlu* Court; and 
accordingly ihe rule to .^a‘t aside th(‘ vca'dict for tlie plaintidi 
■ Old to enter a non-suit, was made absolute. 

liut tlie neci’ssity of a punctual adlierenco to llie day on 
which the ship is warrantcil to sail by the policy, is not j)ecu- 
Jiar to the law of JmvAand : for we find that li)reimi WTitci s 
1-^1 CHS declare, that tlu^ same l ule is univaa.sally aciopteil. li\ say 

■ they, the owner of the sliip or goods has said in the policy, 

tliat he will be ready to sail at a particular time, at wliich, 
perhaps, the navigation maybe less dangerous; and on this 
account tlie insurer is more easily induced to underwrite the 
policy; and he afterwards delay the time of sailing, and tlie 
ship and goofls jierish, the underwriter is not bound, for he 
w ho neglects to depart at tlu* appointed time, must, if he sail 
at a suh.^cquent period, do it entirely at his own risk, [a) 

{a) Rnreus, in this passage, quotes t. c work oFSanterna, upon insurances, 
who, he observes^ exclamal contra vmfistros ‘/laciui/t^ ti nnutas' qnamlo 
rictinentur ai porta a miUierc uliSy vcl dulccdinv vhiL 

If 
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If the warranty be to sail <7//!r’r a specific day, and the 
ship sail before, the policy is equally avoided as in the former 
case ; because the terms of the warranty are as much departed 
from in the one case as in the other. 

> 

On the 8th of Decewdtr 1777, a polity was underwriten Ve/ian v. 
by the dcleiidant on goods in a French ship, Lc Conipic de 
'l'rc()oiiy “ at anti from M.artinico to Havre de Crracr, with Jua. Buller, 
“ liberty tt) touch at Ouadalonpe ; voarrari/cd to sail after the 
“ \ 2 lh of Janiuirij, and on or before the first of August 1778.” 

'Phe insurance was made by the {daintiff on account of Jacques 
Ilortcloupc wwfS. Louis de Lamare of Havre de G)ace, owners 
of the ship and cargo; at which time it was not known 
wliethcr she would Joad at Martiuico or Ciuadalnupr, they 
Jiaving goods to come from both places; the policy was there- 
fore intendetl to cover the risk from both, or cither of them. 

The ship, having fmidied her outward voyage at Ma/liii/vo^ 
sailed J'rom thence on the 6 th of September 1777, fov Guada- 
loupcy wluTe she took in her whole loading, without return- 
iTig to Mintinieo, which the captain intended to do, had ho 
not got a complete cargo at Guadaloupe , from whence she 
sailed on the 26th of .hine i7“8, and was taken oti the 3d ol 
September, The })laintin‘ (h'lnanded paymejit of the loss fWmi 
the underwriters, which being refused, he brought actions 
again.'l them for the reco\erv thereof. This cause came oii 
to be tried at Guildhall, beliu e Mr. .rustice Bullrr, when tlu' 
tlefendaiHs objections were, that accordiirg to tiie %vords ot 
the policy, the voyage wus to v’omnu'iiee irom Ma? timer/, ent! 
not I’rom Guadaloupe, and tliai the warranty of tin; time ot 
sailing was Jiot com})lied wit!'., the ship having sailed froui 
Martinieu be/ure the \ llli of Ju/iuarp 1778, to wit, on the6lij 
o\' November 1777. 'I'he jury, under the direction of ih,' 
leariK'd Judge, were t)f that opijuon, and accordingly fouiui a 
verdict for the deteiidaiU. 

Rut wlien a ship is warranted l») sail on or bel()re a parti- 
cular day, if she sailed from hi-i' poit of loading, :..//// ail het 
cargo a 7 id cleat anees on Itoard, to the usual place oi rende/.vous 
at another part of the same island, menly for the sake of join- 
ing convoy, it is a compliance with the warranty, though she- 
be afterwards detained there by an embai'go beyond the da}', 

'Via 
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Co\vp.6o.^ The ground is, that when a ship leaves her port of loading, 
when she has a full and complete cargo on board, and has no 
other object in view but the safest mode of sailing to her 
port of delivery, her voyage must be said to commence from 
lier departure froAi that port. If, indeed, her cargo was not 
complete it would not have been a commencement of the 
voyage. It is true, in the case about to be reported. Lord 
Man^eld was of a different opinion at the trial ; and it cer- 
tainly was a case of considerable difficulty : but when it came 
again before the Court, it underwent a great deal of discus- 
sion, and after long and mature deliberation of all the Judges, 
His Lordshij) candidly acknowledged that his former decision 
was wrong; and upon a subsequent occasion, he declared he 
was completely convinced, that the voyage commenced from 
tiie port of loading. As that is the leading case upon this 
subject, it is here reported at length. 

4 

lionii V, This was an action on a policy of insurance upon the ship 

ri ”p. 6oi. Capel'wi the JVcsi-Ifidia trade, lost or not lost, at and J'rom 
Jamaica to London ; 'v:arranted to have sailed on 07 - hefore the 
Jirst oj August 1776. The policy was effected on the 2otli of 
Av.gint 177(5, at a prennum of 15 guineas per cent, to re- 
turn 5 per cent, if the ship departed with convoy ; anti 8 per 
rent, if with convoy for the voyage, and arrived safe. At the 
trial, there was no controversy about the facts; and they are 
shortly these: the" ship was completely laden for her voyage 
to J'lnglajid, at St. Anne’s in Jmnaica ; and sailed J'rom St. 
Anne’s Cay, on the '2.6th 0/ Julyyhr Bluefields, in order to 
Join the convoy there. Bbtefidds being the general })lace ol’ 
rendezvous for cojivoy on the Jamaica station, like Spithead 
in England, and where a convoy then lay, w'hich was ex- 
pected to sail lor Kngland every day : but the greater part of 
the way from St. Anne's to Jiluejields is out of the direct 
course of the voyage from St. Anne's to England. 'I'liat she 
arrived off' liluejiclds on the 28th or 29th July, where she 
was immediately stopped by an embargo laid on all vessels 
being in any part of , Jamaica, and was detained there till the 
bth August, when she sailed with the convoy for England; 
but akerw'ards, being separated in the passage, was taken by 
an American privateer. Upon these facts the jury found a 
verd'ct for the defendant. When this case was first argued 

13 ft 
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at tlie bar, two points were relied upon for tlie defendant, in 
support of the verdict, which the jury had given in his favour: 
ist. That the departure from St, Anve's was not a tleparture 
ixoiw Jamaica, within the’ meaning of the policy, idly, If it 
were, that the going to Bluejields was a dev/ation. Upon tlie 
first argument, Loi’d Man^ield said: — Onfc point now started 
is entirely new: that supposing the voyage to have begun 
from St. Anne's, that going to Blu^tids, (whiclj^ it is admitted 
on all liands, was out of the course of the voyage,) though for 
the purpose of convoy only, shall be considered as a devia- 
tion. In answer, it has been said by the counsel for the 
plaintiff, that there arc cases in which the contrary has been 
held : but they arc not cited. I could wish tlierefore that 

. . . . prf*ct:din/. 

these cases might be particularly looked into, and this ground chiptcr." 
mentioned again. It is u very material point: but widely dif- 
ferent from a w arranty to depart on a particular da}', which is 
a c^dition precedent that admits of no latitude. 

The second point was again argued; and then the .Tiulges 
severally mentioned their ideas upon the subject, without 
coining at that time to any decision. 

Lord Mans/ft'W. — “I am extremely glad this motion has 
been made; the cause came on at Guildhall, by the candour of 
the parties in the fairest manner. But 1 had no intimation of 
its being a cause of consequence till after the verdict ; when I 
was informed 100,00®/. depended upon it. The question was 
fairly tried, and the case has been very well argued on both 
sides. I liave thought much of it since the trial. Somethings 
are clear, and there arc others which require consideration. 

The policy was made on the 20th of August 1776, upon the 
contingency of a fact, which must have existed one way or the 
other at the time the policy was underwritten. Tliat con- 
tingency was, that the ship should have sailed on or belbrc tlu' 

1st of August : consequently it must have taken place or not 
upon the 20th of that month. The port, from wliencc the 
ship was to be insured, was, if I may use the expression, the 
w'hole island of Jamaica : but from which of the ports tlie ship 
would sail, neither party knew : therefore they have used the 
words, at and from Jamaica by force of which she cer- 
tainly was protected in going from port to port, a^^d till she 

' sailed. 
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sailed. It follows, that the word sailed in the warranty, must 
mean that she had sailed on her homeward-baund voyag^e. 'Fhe 
question then is a matter of fact ; and one that admits of no 
latitude, no equity of construction, or excuse. Had she or 
had she not saileti on or before that day ? That is the ques- 
tion. No matter what cause prevented her; if the fact is, 
that she had not sailed, though she staid behind for tin; best 
reasons, the policy was void : the contingency had not hap- 
* pened ; and the party interested had a right to say, there was 

no contract between tiiem. '^Hierefore what was said in argu- 
ment is very true : if she had been prtwented by any acciiient 
Jrom sailing till the second oi August^ as by' the sudden want ol 
any necessary repair, or if an enemy had been at themoutli ol 
the port; the captaiji w'ould have done very right jiot to sail., 
hut there woidd have been an end of the policy. It is vmy ciiC- 
lerent from the cases where a voyage has bee n begun ; there the 
linage ol’the voyage may justify going a little out of the t 
coin se. Till ■) also is clear ; if the ship had broktai ground, 
and been liiirly uiuha’saii upon her voyage for I'.fgUutd on the 
lit August, though .-, 1)0 had gone ever so little wav, and hail 
afterwards put back from the sti e-ss of weather, oi' apprehen- 
sion li'otn an enemy in sight, or had then been put under an 
embargo, and had been detained till Scjdimbrr, it would stili 
hav(> been a to sail ; and the stoppage would huv*- 

ecu'ie too late; becau.-e the warranty was upon a fact atitece- 
deut. Suth a case ■'aj>p' 'ied before me a ilay or two after the 
r;.pj!i!j<;cvi present actitm was tried. It was an insurance upon a sl)ip 
iVom Orenada To hondoi\ 'xm ranlcd to stulotior bcj'urt: the j.g 
Hii V.. of' . August, oho had barely h.egun to sail on the day. when sh,; 

‘ was stopped by an embargo, ;iud detained beyond the time. I 

thought the voyage was begim ; the jury were of that opinion ; 
and there has been no motion ior a new trial. 1 am giving no 
opinion, only breaking the e.ise. Here the whole question 
turns u{)on this; Did the voyage* ivom Anninicu homeward 
begin froj it <SV. /Iwt/r'.s', or from Hluc/uids? Perhaps where a 
voyage is once begun, the going a little out ol the way t(» join 
convoy may be very reasonable, and for the bcnelit ol all par- 
lies : but still it doc.s not vary the fact of sailing. I lore it was 
very reasonable: but the question, whether the voyage began 
b om ,Sy. Anne's or JJliirfields, still remains. Another material 
iirc'imstaucc arises from the vvords, “ at and from Jamaica.'* 

At 
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At the trial, I reasoned thus : ** By the terms of the policy she 
** was protected during her stay at Jamaica : by force of 

them, she had a right to go to any port, or all round the 
“ island ; and she went to Blu^elds for reasons best known 
“ to herself. Therefore the voyage be^an from Bluejieldsr 
Had the insurance been at and from the ‘port of Anne's, it 
did strike me, that going round the island to Blueficlds, would 
have been a deviation. But this is a question of so much 
value and consequence, that the Court wishes to consider the 
case thoroughly, before they give a final decision upon it.” 

Mr. Justice Aston. — “ I shall be very glad to consider this 
case. As at present advised, it seems to me to depend upon a 
mere matter of fact : and therefore to be very different from 
the cases of deviation that have been put. In them, the change 
of voyage, being i'roiii necessity, is excused in point of law ; but 
liere, the whole question is. Did the Capel sail from Jamaica 
on or before the ist of August, according to the true sense and 
meaning of the policy ? If she had fairly commenced her voyage, 
on her departure from St. Atme's, and the going to Blueficlds 
is to be taken as the usage of the voyage, 1 should think the 
underwriters would be liable. So, if she had broken ground 
for the voyage, and had gone but a league, and been blown 
back again. But if she had found no convoy at Blueficlds, 
she could not have staid there to wait for convoy : that would 
have vacated the policy. So, if her going to Blueficlds is to 
be considered only as a continuation of lier stay :it Jamaica, 
the policy is at an end. She certainly was ready at St. Anne's 
to depart for the voyage ; and she went to Blueficlds, not to 
take in part of her cargo (for then it would clearly not have 
been a commencement of the voyage), but from a just motive. 
Whether that was or was not a coinniencement of the vovaffc, 
is clearly a matter of fact ; and in this case a very material 
one ; therefore ought to be verj’^ fully considered.” 

Mr. Justice JVillrs. — “ I'liis is clearly a matter of fact. I 
think if the ship uj)on her arrival at Blueficlds had found no 
convoy, she could not have staid there; but must have sailed 
immediately : or, il' she had met with convoy, and had staid 
an unreasonable time for other ships, the insurers would not 
have been liable.” 
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Aiior these opinions, which evidently lean in support of 
the verdict, had been delivered, the Court took further time 
to deliberate; and then their unanimous opinion was pro- 
nounced by 

Lord Mansfield. — We are all satisfied that the truth of 
the case is, that the v'oyage from Jamaica to England began 
from St. Anne's. « Tljat when the ship sailed from St. Anne's, 
she had no view or object whatsoever, but to make the best 
of her way to England. That the value of this question, ad- 
mitted on both sides, shcAvs, that every other ship, under the 
same circumstances, looked upon the touching at Eluejidds, 
where the convoy then lay ready, to be the safest course of 
navigation from Jamaica to England and that it would have 
been unwise and imprudent for any ship not to have touched 
there. The great distinction is this : that she sailed from 
St. Anne's for England In/ -vai/ o/' lilucfields ; and that it was 
not a voyage from St. Anne's to Blne/ields with any object or 
view di‘4inct from the voyage to England. If she had gone 
first to Bhfi fields for any purpose independent of her voyage 
to England, to have taken in water, or letters, or to have 
waited in hopes of convoy coming there, none being ready, 
that would have given it the condition of one voyage from 
St. Anne's to Blnefields; and another from Bbirfields to England. 
But here, under all the circumstances, we think she had no 
other object than to come directly lo England by the safest 
C( urse.” Therefore the rule for a new trial was made absolute. 

A few yoarv alieruards a similar decision Avas made ; and 
the only diflcrence between the cases was this, that in the 
case now tf) be mentioned, it Avas a condition inserted in one 
of her clearances, that she should pass Inj the place (at which 
she Avas detained by the governor beyond the day named ia 
the w'arranty) to take the orders of government. But this 
was not thouglit sufficient to induce the Court to depart fr'om 
the decision in Bond, and Nnft • especially as in this case, the 
place where the ship Avas detained was in the direct course of 
the voyage. 

It Avas an action on a policy of insurance on the French 
ship jJ Amiable Gertrude, “ at and from Gmdaloupe to Havre ^ 
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'warranted to sail on or before the '^\st of December It was 
tried before I.ord Mansfield, when a verdict was found for the 
plaintiff; A niutiun having been made for a new trial, the 
case from His Lordship’s report appeared to be as follows : 
'I'he ship took in her complete lading and provisions for Brance, 
and all her clearances and. papers at a port called Pointe a Pitre, 
in the island ol' Guadaloupe, and sailed from thence on the 2 i\lh 
of October, for Basseterre, where there is- vo port, but only an 
open road. The town of Bassetet're is the residence of the 
French governor, ’nie ship arrived there at night, when the 
captain went on shore, and next day waited on the governor, 
who w'ould not permit him to depart, and to prevent it, took 
his ship’s papers from him. At this place he was detained 
with hi'' ship till the loth of January, when he set sail with 
a convoy, which had arrived some little time before, and 
being separated after some days from the convoy, the ship 
was taken by an BngUsh vessel. ’Fhe captain, who w'as the 
only witness produced at the trial, swore, that notice had 
been given on the part ot' the gov^ernor, some days before 
he sailed, to him and the other captains of ships at Pointe 
a Pitre, wIkj were preparing to sail for Europe, that a’ con- 
voy was ex]it'cted to be at Basseterre I’rom Martinico, on 
the ?. qth efi Ortuber, and that in consequence of this intimation 
lu' had worked night and day to get ready, and had paid 
extraordinary gratifications to obtain the sliip’s papers and 
clearances as soon as possible; that the desire of being in 
time for the convoy was the only reason for this haste; and 
lhal, although he was not able to sail till the 24th, he w’as 
still in hopes of being in time for the convoy, as he thouglit 
it might very probably have been detained at Martinico 
some days beytmtl its time. The last ship papers, which he 
ret'cived at Pointe a Pitre, was Le Role d' Equipage, or the 
muster-roll. This paper, which was much relied upon by the 
counsel for the defendant, was dated the 24th of Octobe?', tuid 
was in the following words : “ Vu par nous, charge <lu iletail 
“ des classes an department de I.a Grande terre Guadaloupe, 
“ I’cquipage denomme an role des aulres parts an nombre de 
“ vingt personnes, le capitainc coinpris. I’ermis au Sieur Jean 
Jacques Lethuillier commandant Ic navirc U Ainmhlc Ger- 
“ truje du Havre, de s’en sevvir pour fairc sou retour, au dit 
“ a Ifi Basseterre pour y prendre les orders d 7 i po- 

K K 2 “ ir./K.'iuHt 



OF NON-COMPLIANCE [Chap. XVIII 

“ vrrunnrnt. cn observant les ordonnances ct reglemens de la' 
« marine.” Under this there was written, on the same paper, 
nil account, dated the 30th of Octobet\ of some changes in the 
number of the crow, and under that, the following entry: “ Vu 
“ par nous, ecrivain do la marine charge du detail des classes, 
“ les vingt cinq personnes cxistantes an present role, le capi- 
“ tainecompris. II cstperniisau Sicur Lcilmillier commandant 
Ic Ij Ain'oh\c Gertrude^ du flavre^ de faire son retour 

“ au (lit lieu cn sc conformant aux ordonnances ct reglemens 
rojaiix de la marine. A Hassetene G^iadalottpe. le 2 Janvier 
“ r7(;9.” On another paper, called Le Conge, dated the i6th 
of Ortober, which was read on the part of the plaintiff, there 
was written, at the bottom, as follows ; “ Vu de relache a la 
Basseterre Guadaloape, pour y attendee un convoi pour 
France. Ce 2S October I'j’jS. Monenf/ieill.” The captain 
swore that he understood the only reasons for the condition 
in the muster-roll, that he should go to Sassetenef were, the 
convoy was to be at that place, and that he might take such 
dispatches as were ready for Ewope. He had not objected to 
it : because in the regular course of his voyage to France I’rom 
Pointe a Pitre, he must have gone that way, close under the 
guns of Basseterre, in order to avoid Montserrat, there being 
no other road, except they were to keep quite to the leeward, 
which is not the custom. If he had arrived there in the day- 
time, he would not have cast anchor, but would have sent his 
boat for the dispatches; but having arrived at night, his ship 
had been detained, contrary to his intention and expectation. 
The defendant’s counsel, to invalidate the captain’s testimony, 
besides the muster-roll, and the entry under it, as above stated, 
read the protest made by the captain on his arrival at Dover ; 
and also his dejiosition in answer to the 29th interrogatory in 
the proceedings in the Admiralty on the condemnation of the 
ship. The words of the protest, on which they relied, were as 
follows: “ Whereupon he (the captain) waited on the proper 
“ officer at Point a Pitie I'or his muster-roll, and was by him 
informed, it could not bo granted, but on condition that he 
-should first sail to Basseteire, and- Mere the directions 
of the general of the island.” And in a subsequent part. 
Whereupon at his (the captain’s) instance, the said 
“ Join: Nicbolas Frthuiilier, his fathei', came to Basseteire, 
“ ai.J went vitii Messrs. Goberf. and Boluel, commissioners of 
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“ -commerce, to the superintendant, and also to the general of 
“ the island, stating to them that the said ship and cargo were 
insured upon condition that she should have departed from 
“ the island of Guadaloupe before the 31st of Decembei\ the 
“ terms of which insurance they judget^ it essential to fulfil, 

**' notwithstanding which they were still refused permission to 
“ depart, and were kept there until after the 31st of Decern- 
“ bei'.^* The deposition relied on was as follows : “ At the 
“ time the ship was first pursued and taken, she was steering 
“ her course towards Brest, Her course was not altered upon 
“ the appearance of the vessel, by which she was taken. Her 
“ course was at all times, when the weather would permit, 

“ directed, to Brest^ for which port she was directed to sail, 

“ although the destination was for Havre de Grace, by the 
ship’s papers. .She was not, before nor at the time of the 
“ caji>ture, sailhi^ beyond or xmde of Havre de Grace. She was 
‘‘then about eight leagues w'cst of Ushant, and her course was 
‘‘ not altered to any other port or place, but was obliged 
“ to be tlirected to Brest, in consequence of the orders he 
had received, subsequent to the delivery of the ship’s 
“ papers.” In answer to the 27th interrogatory, his de- 
position was, “ That all the ship’s papers found on board 
“ were true and fair, and none of them false and colour- 
“ able.” At the trial the captain swore, that he had re- 
ceived directions to keep in the course to Brest at Basse- 
ierre from his father, who laid formerly commanded the ship; 
hat this teas done as the safest xvay, in time qfvear, (>/ petting to 
Havre, which still continued to he the place (>f the ship's destina- 
tion. Upon this evidence, the defendant’s counsel made two 
objections, as grounds for a new trial ; 1st, That there had 
been no inception of the voyage on the 24th of October, nor till 
after the 3 ist of December ; 2dly, that the ship never sailed on As 10 the id 
the voyage insured, viz. from Guadaloupe to Havre, but on a 
voyage fi*om Guadaloupe to Brest. After both these jioiuts had 
been fully argued at the bar. 

Lord Man^cld said : — “ In my apprehension, there is no 
contradiction between the parole evidence, and the protest and 
ilepositions. This captain had never heard of the case of Bond 
nntl Nutt. Under an insurance at such a place as Guadaloupe 
or Jamaica, the ship is protected in going from port to port in 

K K :i the 



494 


Vide c. 17. 


See I Old 

Man^fifcKi’s 
opinion in 
the ciube ot 
Bond V. 
Nutt, hcie 
he quotes 
the case .il- 
lud.d to. 


See the In- 
troduction 
for the Hij- 
toiy of til - 
Consol' I I- 
tioii Rui:. 


Thclluso’i 

V. If b 

Snttn s it 
Guihlhail, 
Ea^t. Vic. 

178^. 


OF NON-COMPLIANCE [Chap. XVIII. 

the island. But the question here is, whether the voyage was 
hona fide commenced ; and stopped by accident. As to the 
condition about taking the orders of government, the ship 
could not sail from tyiy part of the island without the gover- 
nor’s leave. But the, captain when he lolt Pointe a Pitre, ex- 
pected to meet a convoy at Basseterre, and to proceed imme- 
diately without interruption. A convoy had been published, 
and he certainly «(iu 4 d have gone to Basseterre at any rate, in- 
dependent of the clause in the muster-roll. With regard to the 
second point, the voyage to Brest, was, at most, but an in- 
tended deviation, not earned into effect.” 

Mr. Justice U'itles i\xu\ Mr. .Justice . /'./////// ■/ concurred. 

Mr. Justice Bullrr. — “ The case in 1777 between tlie wunc 
parties is in }K)int. riicre was no embargo there, nor in the 
present case, when the ship -.ailed, 'i hen; iriiist be a lawful 
bomi fide sailing, which 1 think there was in this case. The ship 
was complet(;ly ready in all respects.” The rule for a new 
trial was, iherefoie, disclui rged. 

NotW'ilhstauding the unifonnity of decision in all these cases, 
the judgment given in the last cause was not satisfactory to 
about twenty other nnderwrilers upon the same policy, nine- 
teen of whom oblaineil leave to consolidate their diflereiit 
causes upon tlie u->ual t 'rms, in order to bring the question 
once more into court. Accordingly, in the ensuing sittings, 
the cause was set down for trial. 

In this cause, the second point as to the deviation w'as aban- 
doned; and on the first, the same evidence was given as upon 
the former occasion. The point was again fully argued foi' the 
defendant. 

T.(Ord Mems/irld . — “ The single question on this polity 1., 
Whether the >hip sailed on her voyage to Havre I u fore lie' 
31st of Decnuho .she certainly sailed from J*olii/e a Piltc 
completely loaded beltne that timt'. 'I’he doubt on the firsi 
question of this sort was this : the policy was “ at and from Ja- 
maica ” now' the word at cert 'inJy comprises the whole island, 
and, under that word, you may liuil from one port to another 

every 
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every where along the coast of the island. The ship, there- 
fore, in that sense, was still at Jamaica, after she liad got to 
Bluejields. She did nojt leave Bhi^lds till after the day named 
in the warranty, and that place was quite out of the course of 
navigation from St, Anne’s to England. *I own at the trial, I 
thought the voyage to England did not commence till the ship 
sailed from Bluefields, and, according to my opinion then, a 
verdict was found for the defendant. I^ut there was a doubt. 

I therefore wished (as I always do in such cases) that the opi- 
nion of the Court might be taken in order to settle the point. 

The case, when it came on in Court, was very ably argued ; I 
was completely convinced, and the Court were unanimously of 
opinion, that the voyage to England began when the ship 
sailed from St. Anne’s ; and upon the secoml trial, the plaintiff' 
had a verdict. Earle and Elarris was still a stronger case. Earle v. 
There an embargo was actually published, before the ship 
* sailed, and the captain, immediately after crossing the bar, re- HiLVac. 
turned to make a protest, and sent his ship knowingly into the 
embargo : but he swoi’c that he expected the embargo was to 
be taken off, and that he should proceed immediately upon 
his voyage ; and the jury believed him. In this case to 
go by steps. There w as jjublic notification of a convoy to be 
at Basseterre on the 25tli of October. The captain thought that 
it might be stopped a day or two at Martinico, and that he 
should gel to Basset ei re in time. He worked night and day, 
paid double I'ecs for his jrapers, and sailed with fiill expectations 
of pursuing his voyage tlireelly. lie know of no embargo, and 
Basseterre was directly in his l oad. In that respect, this case 
<liff‘er.s strongly from Bond \\ Sutt. Ho w as even in the regu- 
lar voyage obligeil to pass uniier the cannon o'i Basseterre. He 
}>ad his muster-roll, on condition of calling there: but he 
made no tlifficulty of taking it on that condition, because he 
knew be must pa^-s that way at all events. Did he not bon'tjide 
begin bis voyage / He certainly had no idea, when he sailed -phe Gcta. 
from Poinle a Pitre, oi' meeting witli any stop. So it was in the 
former case of Thellusson v. Eergusson. 'Hiere was no itlea of 
the embargo in that case, when the ship sailed. I lere there is 
not the least suspicion of fraud. This captain certainly did 
jiot know of the decision fti Bond v. Ni/tt. He thought, w hen 
he was detained at Bassett rre beyond the j i st of Dcccmhei , that 
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tho policy was forfeited, which is a strong circumstance in the 
plaintiff’s favour, for it shews that the sailing was not colour- 
able. This question has undergone Ahe coitsideration of a 
special jury and of the Court. Underwi'iters have a right 
to litigate questions which seem to them to be in their favour. 
But, at last, there should be an end of litigation. If you 
should be of the same opinion with the former jury and the 
Court, you will find for the plaintiff which they did accord- 
ingly. The cause of the twentieth underwriter, on the same 
• policy, who refuse^ to consolidate, stood next in the paper 
for trial ; but upon the above verdict being given, his counsel 
consented that a verdict should also be entered against him. 

ivioir V. |3ut where the warranty is, to depart on or before a given 

Royal Ex'cli. , - , ,, ,, , i ^ i 

Assurance, Clay, shc Hiust DC actually out oi her port, and it is not enough 

4Campb.84. break ground jind commence her homeward voyage, 

so as to have satisfied a warranty to saily and the Court after- 
w'ards refused to grant a new trial. This case afterwards 
came on before the Court of Common Pleas on a special case, 
and after it had been fully argued, the Court agreed with the 
King’s Bench. See i Marsh. 570. And where a ship was 
insured at and from Porlneuf t(» Londorty warranted to sail on 
on or before a given day, dropping dowm from Portneuf to 
Quebec with an incomplete crew, and without her clearances, 
which she could only obtain at Quebec, is not a compliance 
with the warranty, as she did not sail from Quebec till after 
the day. Ridsdalev. Nexvman. 3 M. 4 " S. 456. 

From this long train of uniform and consistent determin- 
ations, it should seem that the question, what shall or shall not 
be a departux'e within the meaning of the warranty is now 
connpletcly settled. In insurances at and from London, war- 
ranted to depart on or before a particular day, it has long 
been a question, what shall be a departure from the port of 
London ; or rather what is the port of London : and it is sin- 
gular that this point has never yet been judicially determined 
On the one hand it is said, that the moment a ship is cleared 
out at the custom-house, and has all her cargo on board, if she 
quit her moorings in the river on or* before the day warranted, 
tluit tho warranty is complied with. On the other side, it is 
contenaed, and with great appearance of reason, that a ship 
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is not ready for sea, till she has got her custom-house cocket 
on board, which is the final clearance, and which she cannot 
have till she arrive at Gravesend : that till this cocket is re- 
ceived, the ship dare not proceed to sea under a penalty, and 
till then is not entitled to the drawbacks, ^and that Gravesend 
is always considered as the limits of the port of Londony 
and unless the ship sailed from thence on or before the day 
limited, there is no inception of the voyage, * and the policy 
is forfeited. 

In a late case, the Royal Excliange Assurance Company 
resisted a demand made upon them, in order to try this great 
question : but as it appeared from the evidence of the log- 
book that the ship did not in truth break ground till after 
the day named in the warranty, the plaintift' was nonsuited ; 
and the question remained undecided. 

But in a very late case, the Court of Common Pleas held, 
that a ship was not to bo considered as having exported from 
rhe port of Londony on clearing at the custom-house here, 
nor until she clears at Gravesend. Therefore a licence to re- 
main in force for the exportation of the cargo till the loth 
September was not complied with by clearing at the custom- 
house on the 9th, and at Gravesend on the 1 2th Septembei-. 

, The second species of warranty, which most frequently 
occurs in insurances, is that of sailing under the protection 
of convoy ; that is, certain ships of force, appointed by govern- 
ment, in time of war, to sail with merchantmen from their 
port of discharge to the place of their destination. When the 
/jature of a convoy is considered, it is highly reasonable, that 
the policy should be forfeited, if the insured fail to comply 
with so material a condition; because the risk, which the 
underwriter takes upon himself^ is very considerably increased, 
■11 time of war, by the want of convoy. Accordingly, by the 
laws of this, and of all other maritime powers, if the insured 
vvarrant that the vessel shall depart with convoy, and it do 
not ; the policy is defbated, and the underwriter is not respon- 
sible. Wc Jjave already seen, that every warranty must be 
‘'t.rictly and literally complied with ; and that a liberal and 
ijubstantial pcrtcrmance merely will not be sufficient. Hence 
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in j) \<.arr:inly to snil w'ith convoi/f it becomes material to con- 
tider, what sliall be deemed a convqij within such a condition. 
Upon this point it has been solemnly settled by the Court of 
Kinn’s Bench, iVJw Jii.,tioo Willcs excepted, who difiered from 
the other learned jnp'ges npoii that occasion, that it is not every 
single man of war, which clnises to take a merchant-ship under 
its protection, that n ill cotislitiite such a convoy as a warranty 
means ; but it lu a vaval force under the command of a 
person appointed Inj the government (f the country to xvhic/i they 
belong, 'file reason ol such a decision is wi'.e ; because go- 
verinuetit must be supposed to be better inf<)rmed of the designs 
and strength of the enemy, and what degree of force would 
be sufficient to re})el tlieir attempts. In the case, in which 
these points were settled, it also became a question, how fai' 
sailing orders from the commander in chief to the particular 
ship or ships, were requisite to the constitution of a convoy. 
But it w'as not thought necessary to decide that poitit, although 
it seemed to be the opinion of the majority of the judges, that 
they were not absolutely essential. 


Hibliert V. 
Pigoii, 
B.R. F.a t. 
Gei. 3. 

1783. 


This case came before the Court upon a rule to shew cause 
why the verdict, which the defendant had obtained, should 
not be set aside and a new trial had. It was an action upon 
a policy of insurance on the shijr Arundel, Captain Mann, 
at and from Jamaica to Ijondon, learranted to depart •with 
convoy. The insurance was at 1 8 guineas per emit, to return 
3 per cent, if the ship sailed on or before <llie tlrst of August. 
The facts a}tpearing on the r' poi t of Loid Manfcld, wJio 
tried the cause, are these: — On the 25th July the Arundel 
sailed from Morunl harbour to Kingston, where slie met th(' 
Cilorieux man of war. Captain ('adugan, wlio was likewise on 
his way to join Adtniral iiraves at Jiluefields. Lord Itodmy 
had ajipointed Admiral Cirates to )ende/vous at lilufelds, in 
order to take the fleet ol merchanl-ships, which were to sail 
from thence upon the i. t of August, under his command, and 
to convoy them to Great Ih itain. (Japtain Mann, upon their 
meeting in Kingston harbour, asked for sailing orders from 
Captain Cadognn, who said, he had none, not having himself 
at that time joined the Admiral : but he was sure that Admiral 
Gloves would not sail from Wuc/ields till the Glorietix joined 
him. However, if he should have sailed, he, Captain Cadogan, 
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would give Captain Mann sailing orders, and take every care 
of the Arundel in his power. They proceeded together, and 
arrived at BluefieLds on the 28th of Jtdy ; but they found that 
Admiral Graves had sailed two days belore. The Glorietix 
and Arundel then sailed from Bluefields^ t^e former firing guns, 
giving signals, and behaving in every respect like a emooy. 
Upon the fifth of August a signal was made, that the fleet 
was in sight; and on the seventli they joined the fleet-oft‘ Caye 
Anthonio. U’he Arundel was afterwards lost in September, in 
a dreadful storm, wliich dispersi d the whole fleet, and in which 
a vast lunnber of the ships perished. Upon this evidence, 
the jury were of opinion, under the direction of the Chief 
Justice, that the terms of the warranty had not been performed, 

^ and they therefore found a verdict for the niiderwritcrs, the 
defendants. After this question had been fully argued at the 
bar, the three judges, Mr. Justice Ashhursthdwg, at that time, 
one of the Lords Commissioners of the Great Seal, delivered 
their opinions severally. 

Lord Mansfield. — “ Though the* underwriters and insured 
are equally innocent; yet I cannot help saying, that now, as 
well as at the trial, my inclination led me to wi.d), that the 
plaintifls wore in the right. But the more it is argued, it is 
the less liable to dispute. I’here are hypothetical contracts 
and conditional contracts. In the fornter, the contract de- 
pends upon an event taking place; there is no latitude; no 
equity; the only question is, Has that ercjit happened? But 
conditional contracts admit of a more liberal construction. 
Now the only question upon this contract is, Wliether this ship 
has departed with convoy ? A great deal must be referred to 
the usage of merchants. The government apjjoints a convoy 
for the trade, and also names a place of leiulezvous. Then 
comes the reference to the usage of merchants ; the voyage is 
begun at Kingston: but the risk only commences at Bluefields. 
Now though Lord Rodney desire.s lli« captain of the Glorieur 
to take any ships he may pick up in his w'ay, and convoy them 
to Blwjields ; yet the warranty in tluiptflicy by the usage, does 
not require convoy to Bluejields. The second reference to the 
usage of merchants is, What is esteemed a convoy by mer- 
chants ? A convoy is a naval force, under the command (rfi that 
person, whom government has appointed, ^ley trust to the 
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knowlctigc of government, which must be supposed to be 
better acquainted with the plans and force of the enemy, and 
with the strength necessary to repel their attemps. Now this 
is the general usage, to which matters of this kind are referred. 
Then let us see wha\the case is here. — Lord Bodney appoints 
Admiral Graves to go with ten sail of the line to Bluefields ; and 
from thence to convoy the Jamaica trade to Great Britain. 
When they conm to the place of rendezvous, they take sailing 
orders from the Admiral, which are essential to convoy^ as by 
them they know the signals, for what places they are to steer, 
in case of dispersion by storm, or any other just cause, (a) 
Admiral Gravesy on the 26th of July^ for reasons best known 
to himself thinks he has got all the ships, for which he ought 
to stay, and proceeds on his voyage. He leaves no order for 
the Gloricnx to follow him to Cape Anthonio ; and though it 
is very true, that it is in the power of the commander in 
cJiicf to change the place of rendezvous, yet in this case it is 
not true, as was supposed in argument, that Cape Anthonio 
xvas appointed. At the time of sailing from Bluejields, the 
Glorieux was no part of the convoy : for she did not come 
there till two days after the fleet was gone. Upon these facts 
It did appear to me, and to the Jury at the trial, that the war- 
ranty was not complied with: 1 continue of the same opinion 
now ; and that this rule should be discharged.” 

Mr. Justice Willes. — “1 cannot perfectly coincide with every 
thing which Lord Man^ld has laid down. The form of the 
contract is in general words “ to depart xvith convoyy" without 
mentioning any particular day, or pointing out any specific 
convoy. The terms of the policy seem to me to have been 
literally and substantially complied with ; for there was no 


(a) I have met with a case of V. IVilniof, at GuddJiatt, Jidy 1744, 

in the time of Lord Chief Justice Lee, where the ship insured had deporteil 
from London, and arrived at the Downs aad August, where the Grafton 
and Lenox (the convoy) were under sail, and the captain sent one of his 
men on board for sailing orders, which were refused; but the commodore 
said, “ Keep on, and I wiU take care of you and the ship being lost that 
night by striking on the shore, the question was. If the ship was put 
under convoy, having no sailing orders ? And it was held she was, and the 
plaintiff had a verdict. — Note to th • third edition. 
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laches on the part of the Arundel she came with all possible 
expedition, and was at JBhtefields two days before the time ap- 
pointed for sailing. When Captain Mann found that the 
fleet was gone, he did evtry thing in his power for the security 
of the ship ; for he put himself under tha protection of the 
Glorieux^ which was appointed by LorcP Rodney to make a 
part of the convoy : and it appears in evidence, that in every 
respect Captain Cadogcen behaved as a convoy. I have searched 
a good deal for cases ; and I can only fihd one in Strange, 
1250., upon the subject of sailing orders ; and I do not think 
that case goes so far as to s;iy, that sailing orders are essential 
to a convoy. The loss of the Arundel happened long subse- 
quent to her joining the fleet ; and I am therefore of opinion, 
tliat the warranty in this policy has been substantially per- 
formed.” 

Mr. Justice Buller. — “ In deciding this case, it is not ne- 
cessary to say, whether sailing orders are essential or not ; as 
at present advised, I do not say that they are absolutely ne- 
cessary. The present question is simply this : Hid the Arundel 
sail with convoy ? This is a condition which must be literally 
complied with, as all the cases agree. As to the question 
Itself, it is undoubtedly a question of fact : and the facts of the 
case seem to me to prove, that the Gloricux w'as no part of the 
convoy. Admiral Graves had sailed belbre they arrived; and 
that circumstance, which My Lord stated, seems very ma- 
terial, that no orders were left behind for the Glorieux. I 
say that, on this evidence, she was not a part of the convoy; 
for in order to make her so, it must appear that slie was under 
the orders of Graves. Did he leave her behind to take care 
of the ships that remained ? If so, it would alt(‘r the case 
very materially. But there was no such idea ; lor if there 
had, the Gloriet/x \vou\d have remained at Bh ‘"iclds for the 
rest of the ships, until the ist of August: on the contrary. 
Captain Cadogan, finding that Admiral Graves was gone, im- 
mediately followed ; for his sole object was to join Admiral 
Graves. Ships must sail under the convoy appointed hy the 
government of the country, who proportion the strength of it 
to the necessity of the times. To what end would this care 
be taken, if merchantmen were to sail under the protection of 
single ship<^, with which they mav hannen to meet ? I am 
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thcreForc of opinion, that if a ship do not sail with the convoy 
appointed by government, it is not a sailing with convoj'^, 
^vithin the terms of the policy.” The rule for a new trial was 
therefore discharged, (a) * * 

This question respecting the necessity of having sailing in- 
structions from the commander of the convoy, came on to be 
considered in the Court of Common Pleas, upon a motion for 
a new trial, when Mr. Justice Buller, in the absence of Lord 
Chief Justice Eyre^ said, “ Had not My l.ord mentioned that 
the verdict was entirely to his satisfaction, I should not decide 
upon this application in the first instance. The case is here 
brought to a question of law. In point of then, the general 

proposition is, that sailing instructions are 7ieccssarp. I have 
never decided this case myself, but it has often been deter- 
mined at Guildhall. I do not say that there may not be cases 
in which they may be dispensed with. \y\llibhert Pigou, 
my expression is, “ It is not necessary to say, whether sailing 
orders are essential or not ; as at present advised, I do not say 
that they are absolutely necessary.” The case of Victoria v. 
Cleeve goes no further. If the captain, from any misfortune, 
from stress of weather, or other eircmnstanc('s, be absolutely 
])revcnted from obtaining his instructions, still it is.a departure 
with convoy : but then he must take the earliest opportunity 
to obtain them. Generally speaking, unless sailing instruc- 
tions arc obtained, the warranty is not complied with : the 
captain cannot answer signals; he does not know the })lace of 
rendezvous in case of a storm; he iloes not in effect put him- 
self under the protection of the convoy, ami therefore tlu' un- 
derwriters are not benefited.” The other judges concurred 
in this opinion. 


i'r.'HllLC V. 
Kir'A .tn, 


iS’Minirs at 
Guildhall 

Ju t*^ r it seems to me to leave tlie doctrines above advanced un- 

aftcr Easter shaken ; for upon the second trial it was proved, beyond all doubt, that 
Term 1784. the Gloricux was in trutli a part of the convoy, a fact, w'hich was left 
doubtful on the first; and it was upon that fact that Lord Mansfield and 
Mr, Ju:ticc Buller cliicfly relied. 


In a still later case, in an action on a policy of insurance on 
the ship Potomack^ at and from Jamaica to Loiuloiu v^ arraiited 

(a) Another action was la'ought upon tlie same policy against another of 
the underwriters: and although a verdict in that case was found for the 


to 
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to depart with convoy from the place of rendezvous on or 
before the ist of August 1705 : it was admitted that the vessel 
never had got so near to the admiral, who hatl in fact left the 
j)lace of rendezvous before the Potoviack arrived there, as to 
obtain sailing orders, when he lost sight jjf the convoy, and 
was afterwards taken. The plaintiff’s object was to get a de- 
cision upon the point, H(m far sailing instructions 'were essen- 
tial to the sailing ’with convoy ? 

ill the c.ise of Ahdersjn v. Pitcher, i Bos. * 

Lord Kenyon expressed the strong inclination of his opi- 
nion to be, that they were essential, but would not decide it, 
as this vessel had never in fact joined. The plaintiffs were 
nonsuited. 

Although the decisions of our courts of common liiw require 
no additional ai:thority to support them ; yet it will be proper, 
merely by way of illustration, to ]M)int out to the reader, in 
what cases the opinions of foreign writers agree with the de- 
terminations of the English courts of justice. Monsieur 
lyEmcrigon^ a very distingtiished French writer upon this 
branch of jurisprudence, puts this case : “ On avoit fait des 
assurances sur uii navire, do sortie de Marseille jusq’anx 
“ Dctroits de Gibraltar, et ilans la police il etoit dit que le 
“ navire partiroit de Marseille sous I'escortc c/’w/i hatiment de 
“ roi ; autrement, assurance ' idle. Une fregate, chargee de 
munitions ile guerre pt)ur Algesiras, se trouvoit a I' Estaque. 
“ Le navire a.'.sure mit a la voile sous les auspices de cette 
“ fregate, qui lui accortla protection, et qui partit en meme 
“ ten)[)s. Consuhe sur ce cas, je fus d’avis que si le navire 
“ etoit pris par les ennemis, les assureurs scroient fondes a 
refusor le payment de la })erte : car autre chose cst d’etre 
'•'* sous I’escortc d’un batiment du roi, et autre chose est de navi- 
“ gucr shnplcment sous ses auspices.” 

From the case of Ilibbert and Pigou we collect this ; that a 
convoy appointed by the admiral commanding in chief upon 
a station abroad, is a convoy appointed by government. And 
besides the instruction it affords, applicable to the particular 
subject, for which it w'as here inserted, it serves to establish 
some principles laid down at the beginning of this chapter ; 
that whether the loss do or do not happen, on accmint of the 
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breach of the warranty, still the policy is forfeited : for in that 
case, the ship insured perished in a storm, long after she had 
joined the regular convoy ; and consequently the loss did not 
happen, on account of the breach of the condition. 

Having seen wh\t shall be deemed a convoy, let us pro- 
ceed to consider what shall be a departure with convoy within 
the meaning of a warranty to depart ttvM convoy. The rule 
on this point is short and clear, that such a warranty implies, 
that the ship shall go with convoy from the usual place of 
rendezvous, at which the ships have been accustomed to as- 
semble ; as Spithead, or the Doxvns, for the port of London ; 
and Bluefields for all the ports in Jamaica. And from the 
particular port to such usual place of convoy, the ship is pro- 
tected by the policy. 

Thus in an action on a jiolicy of insurance by the defendant 
at London, insuring a ship from thence to the East Indies, 
•warranted, to depart with convoy ; the declaration states, that 
the ship went from iMudon to the Downs, and from thence 
•with convoy, and was lost. After a frivolous plea and demurrer, 
the case stood upon the declaration, to wliich it was objected. 
That here was a departure without convoy. . 

The clause, wan*antcd to depart with convoy, must be con- 
strued according to the usage among mercliants ; that is, from 
such place, where convoys are to be had, as the Dffwns, &c. 

It is true. Lord Chief Justice Holt, upon that occasion, was 
of a different opinion : but the judgment of tiie other judges 
was relied upon, and confirmed in the following case by Lord 
Chief Justice Lee, and has also been recognised in several 
other cases, in which the question has come collaterally before 
the Court. Indeed, of late years, it has been tacitly ac- 
quiesced in : for there never was a convoy from the port of 
London. 

On an insurance from London to Gibraltar, warranted to 
depart -with convoy, it appeared that there was a convoy ap- 
pointed for that trade at Spithead, and the ship Ranger having 
tried for convoy in the Downs, proceeded for Spithead, and was 

taken 
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taken in her way thither. The insurers .insisted, tliat this 
being the time of a French war, the ship should not have ven- 
tured through the Channel, but have waited in the Denims for 
an occasional convoy. And many merchants and office-keep- 
ers were examined to that purpose. ButyLord Chief Justice 
Lee held, that the ship was to be considered as under the de- 
fendant’s insurance to a place of general rendezvous, according 
to the interpretation of the words, “ warrapted to depart 
“ with convoy.” Salk. 443. And if the parties meant to 
vary the insurance from what is commonly understood, they 
should have particularised lier departure with convoy from 
the Downs. Tlie jury was composed of merchants who found 
for the plaintiff, upon the strength of this direction. 

A similar decision was made in the year 1781, by the Ad- Tom. t . 
miralty of France, which is reported in the work oi Emerigon. * 

Upon this kind of warranty, it is to be observed, that al- 
though the words commonly used are, “to depart with convoy,” 
or, “to sail w'ith convoy;” yet they extend to sailing with aSa!k. 443. 
convoy throughout the whole of the voyage, as much as ifthose 
words were inserted. Indeed, to suppose the contrary would 
introduce an inlinilc variety of frauds ; as a ship would sail 
out of harbour with the convoy, continue with it for an hour 
or two, then leave it, and run every peril, at the risk of the 
underwriter. If, therefore, the convoy is only to go a part of 
the way, that is not a compliance with the warranty; and the 
in.surer is discharged from his engagements. 

This was one of the points ruled in Jcfrei/s v. Legendra, 3 Lev.'3zc. 
that will be quoted at length presently, in which Lord Chief 
•lusticc HoU and the rest of the Court held, that although the 
words of the policy only w’ere “ to depart w’ith convoy,” yet 
they extend to sail with convoy throughout the whole voyage. 

In a more modern case, however, this doctrine came again 
in question ; and after very full consideration, the opinion of 
Lord Holt was unanimously confirmed by the whole Court of 
King’s Bench. 

It was an action for money had and received, brought Lilly v. 

. Ewfr. 

^OL. II. jL L against 72. 
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ygaii)st an underwriter for a return of premium. The policy 
was on the ship the Parke)' Galley^ “ at and from Venice to 

the Currant Islands^ and at and from thence to London^' at 
a premium of five guineas ^er cent' “ to return 2 fer cent if 
“ the ship sailed •mith convoy J'rom Gibraltar, and arrived.” 
The ship touched at Gibraltar on her way home, and sailed 
from thence under convoy of the Zepkyt' sloop of war, bat the 
convoy voas destined only to go to a certain latitude, ahorut as far 
as Cape Finisterre, hemg ordered on the Lisbon station; and 
accordingly the ship and convoy separated, and the ship ar- 
rived safe at London. The only question in the cas.e was. 
Whether, bj' the terms of the policy, the condition for the 
return of premium was a departure from Gibraltar •with such 
cottvey as could be met with, for vohatever part of the voyage that 
might happen to be, or a departure viith convoy for the voyage r 
The trial came on before Lord Man^eld and a common jui)', 
when a verdict was found for the plaintiffs. 

A rule having been obtained to shew cause why there 
should not be a new trial ; the evidence from His Lordship’s 
report appeared to be thus: — That the plaintiffs had called wit- 
nesses (one of whom was Mr. Gorman, an eminent merehont) 
to prove that for some years past, when convoy for the voyage, 
or the •mhole voyage was intended, those explanatory words had 
been added, and that, by this usage, the expressions of “ sail- 
“ ing with convoy f and “ sailing with convoy for the voyage,” 
had received distinct technical meanings : “ with convoy,” 
signifying whatever convoy the ship should depart with, whe- 
ther for a greater or less part of the voyage. Several policies 
were also produced, which had been filletl up at tlie office of 
the same broker, who had prepared that which had given oc- 
casion to this cause, in which the words “ tor the voyage,” oi 
“ for England,*^ were added. The captain proved, that at 
tlie time when he left Gibraltar, no other convoy was to be 
had. The witnesses for the defendant swore, that they under- 
stood the worda “ with convoy,” to mean, convoy fm' the voyage; 
and the broker said, that, at the time this policy was signed, 
he understood and apprehended it was so understood by all 
the parties, that the convoy was to be for the voyage, and that 
the return was such as was usual, when convoy for the voyage 
was meant. His Lordship, after staling the evidence, said. 

That 
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Tliat when the case was opened, he thought, on the face of 
the policy, that the words must mean for the voyage. He 
had not admitted the counsel to ask the opinion of the wit- 
nesses on the construction ; but to learn whether tliere was any 
usage in this case, which would give a fixnd technical sense to 
the words. This was a question of fact To be ascertained by 
evidence, and proper for the consideration ofa jury. 

The case was fully argued at the bar. 

Lord Mansfield . — “ On the words I was strongly of opi- 
TUon, that the policy meant a depai ture with convoy intended 
for the voyage. The parties could not mean a departure with 
convoy, which might be designed to separate from the ship in 
a minute or two; though wlien convoy for the whole of a voy- 
age is clearly intended, an unforeseen separation is an accident, 
to which the underwriter is liable ; for the meaning of such a 
warranty is not that the ship and convoy should continue and 
arrive together. But I still think that the evidence w'as pro- 
perly admitted at the trial of this cause; because the sense 
contended for by the plaintiffs, was not inconsistent with the 
words of the policy, and therefore it was material to see what 
the usage was. I laid great stress on Mr. Gormafi’s testimony'. 
I did not consider him as a common witness. However, it 
seems, from what 1 have heard since, that people in the city 
are dissatisfied with the verdict, and think the evidence of the 
plaintiff’s witnesses was founded on a mistake. Certainly cri- 
tical niceties ought not to be encouraged in commercial con- 
cerns ; and wherever you render additional words necessary, 
and multij)ly them, you also multiply doubts and criticisms. 
It may be hard, because words have been added in some in- 
stances, to force a construction in this case, from the omission 
of them. The question is of great importance.” — The rule 
therefore was made absolute. 

The new trial came on before Lord Manificld at the sittings 
after Trinity term, 19 Gee, 3. when the verdict w’as found for 
the defendant, the insurer. 

But although it has been thus settled, that a ship must de- 
part with convoy for the whole of the voyage ; yet in the last 
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case, It was truly said by Lord Mansfield^ that an unforeseen 
separation is an accident, to which the underwriter is liable. 
It is the law of reason and common sense f for it would be the 
height of injustice and cruelty to heap misfortune upon mis- 
fortune, and to sau, that because a ship has been separated 
from her convoy bjr stress of weather, or the fury of the ele- 
ments (perils insured against by the policy), that the insured 
shall suffer still greater mi.sery, by being deprived of that in- 
demnity which he had secured to himself by paying a sufficient 
and adequate premium. The law of England does not tole- 
rate such jn'inciplcs: and the first decision upon the sub- 
ject was such, that it never has been departed from in any 
instance. 

Assumpsit on a polie\’ of insurance made in the usual form. 
“ i'roin Liinu'o;; to G/dh, warranU'd to ilepart with convoy.” 
Upon tlie g('m ral issue ph'aded, the jury fottfitl a special ver- 
dict, staling. th.at the ship did ilejiart from the port of London, 
in cuiupaiiy of the* convoy intended, and sailed together as far 
as the y.'vV p/' in pursuance of the voyage towards 

Cadiz; and there they were separated by stress of weather; 
that the convoy put into Torbay, and the insured ship into the 
jiort of Fu'iCaj in Cor/nardl. That three days afterwards, the 
wind setting right to bring the convoy down tlie channel, the 
master of the insured ship sailed out of Fowry on purpose to 
meet the convoy ; but it did not come : and then the insured 
siiip was seized wilii another storm, ^o that she t'ould not re- 
turn from whence she came, but w’as driven upon the French 
coast, and there taken by the enemy. 

After several arguments of this special vcnlicl, the plaintiff' 
had judgmcntyicr curiam ; and their prineijial reason was, 
because there was no manner of neglect or other default found 
in the master of tlie ship; but it appeared he had done all in 
his power to keep in company of the convoy. It is found ex- 
pressly, that he departed with convoy from his first port, which 
answers the w'ords of the policy: but it would have been other- 
wise, if any fraud or neglect had been found in the master ol' 
the insured ship after Ids departure, Jiotwilhstanding he de- 
parted out of the first port with convoy ; for the meaning of 
,thc words “ 'warranted lo dep..rl with convooy'' is, that the in- 

*4 sured 
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sured ship should keep company with the convoy, (hiring the 
whole voyage, if possible. 

• 

Even where the ship has by tempestuous weather been pre- 
vented from joining the convoy at all, at Idtst, of receiving the 
orders of the commander of the ships of w'ar, if she do every 
thing in her power to effect it, it shall be deemed a sailing with 
convoy, within the terms of the warranty. • • 

The plaintiff had insured on goods th the John and Jane, 
from Gottenhurg to London, with a warranty to depart •tsjith 
convoy ff'om Fleckery. In July 1 744, the sliip sailed from Got- 
tenburg to Fleckcry, and there she waited for convoy two" 
jnontlis* On the 21st September, at nine in the morning, three 
nicn of war, who had one hundred merchant sfiijia in convoy, 
■itood off Flcckery, and made a signal tor the ships there to 
come out, and likewise sent in a yaul to order tlicm out. There 
v/orc fourteen ships wailing, and the John and Jane, got out by 
twelve o’clock, and one of the first; the convQy having sailed 
gently on, and being two leagues a-hcad. It was n hard gale, 
and by six in the afternoon, the ship came up w'ith the fleet; 
but could not get to either of the men of war for sailing orders, 
on account of the gale of wind. It was stormy all night, and 
at day-break the ship in (question was in the midst of the fleet ; 
but the weather was so bad, that no boat could be sent for sail- 
ing orders. A Ficnch ))rivateer had sailed amongst them all 
night: and it being foggy on the 2 2d, mtacked the John and 
Jane about two, who kept a running fight till dark, which was 
renewed the next morning, w hen she was taken. For the de- 
fendant it was insisted, tluit this ship was never under convoy, 
nor is ever considered so, till they have received sailing orders ; 
.md if the weather would not permit the captain to get them, 
he should have gone back. 

But the Chief Justice and the jury were of opinion, that as 
the captain had done every thing in his power, it was a depart- 
ing with convoy : and those agreenicnts are never confined to 
precise w ords ; as in the case of departing with convoy from 
London, when the place of rendezvous isSpiV/i^ad, a loss ingoing 
thither is within the policy. So the plaintiff recovered. 
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But if is evident from all that has been said, that if there be 
an opportunity of convoy ; if the convoy throw out repeated 
signals to join ; and by the negligence and delay orihe cap- 
tain of the insured ship, tlie opportunity be lost, the warranty 
to depart with convoy is not complied with, and the under- 
writer is discharged. 

Thus in an action on a policy of insurance tried before Lord 
Mavsjidd, the plaintiff was nonsuited, there being a warranty 
to depart with convoy ; and it appearing from the evidence, 
that the commodore of the convoy had made signals h)r sailing 
from Sjfit/iead to Si.lJclni’s ihc night before, and had made re- 
peated signals the next morning from seven t)’t lock till twelve, 
notwithstanding which, the ship insured had neglected to sail 
with him, and did not sail till two hours after, in consequence 
of which she was taken by a privateer, {a) 

Although we have thus seen, that a ship must not voluntarily 
depart from convoy during the voyage (b), yet this species of 
warranty must always be construed with reference to the usage 
of trade, and to the orders of government. For if the course 
upon a particular voyage has been to have a relay of convoy, 
protecting the trade from one port to another ; or if govern- 
ment appoint a convoy to escort the trade of a place to a given 
latitude and no farther ; and there be no other convoy on 
that station, a vessel, taking the advantage of such a convoy^ 
has complied with the warranty to sail with convoy for the 
voyage. 

Thus in an insurance on the ship William^ “ at and from Lon- 
** don to Jamaica f •isoarranted to depart with convoy for the voyage^ 
Lord Man^ld^ in the course of his summing up to the jury, 
said, “ A warranty to sail with convoy means with such a con- 
« voy as government pleases to appoint; and whether it con- 
“ sists of separate ships at different stations or not, it is a con- 

voy for the voyage; therefore on that point there is no 
“ doubt.” 

(ff) As to the duty of the officers appointed for convoy to merchant ships, 
see it prescribed in the stat. of the 13 Car. a. stat. i. c. 9. art. 17 ; which 
regulations were confirmed by the aau of Geo. a. c. 33. s. a. art. 1 7. 

(b) This is now prohibited by statute. Sec post. p> jia. 

The 
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The same doctrine was held by Lord Kenyon^ in an action 
on a policy of insurance at and from Cadiz to Amsterdanii 
ranted to sail mth convoy for the voyage. The ships insured 
had sailed from Cadiz under a British convoy ; and were lOst 
before they reached the Dofwns, where it i^as alleged they were 
to have taken a fresh convoy for Anisterdam. The underirri- 
ters insisted that the convoy should have been direct to Am~ 
sterdam. The assured, on the other hand, contended, that all 
convoy must be acconling to usage, and that in many voyages 
there is no such thing as a direct convoy, but that the vessels 
proceed by relays of convoy from stage to stage. The spe- 
cial jury, with Lord Kc}iyo 7 i's approbation, gave a verdict for 
the plaintiffs. And although in that case, it is true, the under- 
writer had adjusted the policy rviih ftdl htou'ledge of all the 
circumstances, whicli His Lordship seemed to think conclusive, 
yet there were other causes on the same policy, where there 
was no adjustment ; and upon hord Kenyon and the jury de- 
claring that, without considering the adjustment, they thought 
the warranty had been complied with, the plaintill*had a verdict, 
and no motion was ever made for a new trial in any of these 
causes. 


So also the Court of Common Pleas decided in an action on 
a policy on the ship Jdttlc Betsey^ at and from Ij)ndon to St.Se- 
bastian, isoarranted to sail with convoy. The ship sailed with 
other vessels under convoy of several ships of war: and after a 
certain latitude, the JVeazely one of the men of war, was de- 
tached to convoy the Spanish ships; but the captain of that 
ship had orders to go with the St. Schastiaii ships no further 
than Bitboa, and in fact he went no farther. A verdict passed 
for the plaintiff When the case came on before the Court on 
a motion for a new trial, it w'as argued for the underwriters, 
that warranties are to be strictly complied with ; and that how- 
ever near the port of St. Sebastian might bo to Bilboa^ yet the 
principle was the same; and that a convoy to the latter place 
could no more be construed to be a convoy to the former, than 
a convoy to the Cape of Good Hope could be a convoy td the 
East-Indies, ■aa\d for this was citedHibbcrt v. Pigou (supra, 4|08.) 

Mr. Justice BuUer. — “ The case of Hibbert and Pigou is 
not applicable to this, for there a convoy was appointed and 
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actually sailed from Jamaica to England; as to the instance put 
at the bar of a convoy to the Cape of' Good Hope, 1 entirely 
differ from the counsel on that point; for if government thought 
a convoy to the Cape was a sufficient protection to the EaU- 
India trade, and the were for the East~India ships to sail 
with a convoy only to the Cape, and to consider that as the 
East-Lidia convoy, and no other convoy was appointed to the 
East-Indies, 1 should hold that the warranty was complietl 
with; though 1 agree if there was another convoy to the East- 
• Indies, it would be otherwise. Tlic t’aj)luin of a merchant-ship 
lias nothing to dt) with, nor can he know the instructions from 
the Admiralty to the King’s officers, but must take such con- 
voy as he finds. 1 am therefore of opinion that there is iio 
ground at all for this motion.” 

Mr. .Justice Heath . — “ I am of the same opinion. I’lie 
owner of a ship, when he makt's an insurance, cannot kmov 
the orders of the Admiralty respecting convoys.” 

Mr. Justice liuole , — “ 'I'lic ground stated at the bar seems 
to me to be more fit for the jury than the Court, and the jury 
have fo(jnd that the convoy was suflicicjit.” 

Lord Chief Justice Ei/re . — “ I am satisfied with the finding 
of the jury.” 

The rule for a new trial was therelbrc refused. 

.iS Geo. 3, The sailing with convoy has added so much to the security 
onttnue'din of our comiuercc ill time of war, that in the year 1798, an act 
43 Geo. 3. of parliament passed for the purpose of Compelling shijis to sail 
with convoy, and by which also a considerable revenue was in- 
tended to be raisedi 

^ect. I. The first section of this act provides, that it shall not be 

lawful for any ship or vessel belonging to any of His Majesty’s 
subjects (except as thereinafter is excepted) to sail or depart 
from any port or place whatever, unless under the convoy and 
protection of such ship or ships as ma}' be appointed for the 
purpose. 


That 
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That the master or other person having the charge t>r com- 
mand of every such ship or vessel, which shall sail or depart 
under the protection of .convoy, shall and is thereby required 
to use his utmost endeavours to continue with such convoy 
during the whole of the voyage, or during such part thereof 
as such convoy shall be directed to accompany and protect 
such ship, and shall not w'ilfiilly separate or depart therefrom 
upon any pretence whatever, without order br leave for that 
purpose from the officer having the command of such convoy. 

It is also enacted that if the master or commander of any 
ship which is by this act required not to sail without convoy, 
shall sail without convoy; or having sailed with convoy shall, 
wilfully depart therefrom, without leave first obtained from the 
person intrusted with the charge of such convoy, every such 
master shall forfeit loool. and in case the whole or any part of 
the cargo con.sistcd of naval or military stores, the ))enalty is 
i50oZ.,with a power in the Court, where the action may happen 
to be brought, to mitigate the penalties, so as they are not re- 
duced to a less sum than 5 o/. 

By section the ll)urth, it is provided that in case of a sailing 
without, or a wilful desertion oti convoy, every insurance or 
contract or agreement I'or any insurance upon such ship, or 
goods, wares or merchandist! laden thereon, or upon any pro- 
perty, freight, or other ijiterest arising outt)f the same, where- 
on insurances may lawfully be made, (aiid which shall be 
the proj)erty of the master or commander of the ship, so sail- 
ing without convt)v, or wilfully ({uitting the same, or of any 
person interested in such vessel or cargo, who shall have 
tlii-ected, or been any way privy to, or instrumental in (e), 
causing such ship or vessel to sail w'ithout convoy, or wilfully to 
separate therefrom), shall be null and void, to all intents and 
purposes, both at law and in equity, any contract or agreement 

(«) To vacate a policy of insurance upon this clause, which is so highly 
penal, it is not enough to shew that tlie sliip sailed without convoy, by the 
inslrumcntalitt/ of an agent of the assured, unless it be shewn that the agent 
had authority from his principal for that purpose. 

Lord Ellcnborougk held in another case, that as the law requires a ship 
to sail with convoy, the presumption will be that she did so, till the contrary 
is proved. 
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i(» Uio contrary notwithstamling : and that nothing shall be 
r(^covcreti thereon by the assured for loss or damage, or 
tor the premium, or consideraticii in nature of a premium, 
which shall have been given for such insurance: and if any 
party to such insurance, or any broker or other person shall 
transact a sculcnient on such insurance, or allow any money in 
account, on such insurance, every such person shall forfeit 200/. 

• , 1 

It is also provided, that the officers of the customs shall not 
permit vessels to clear outwards, till they have given bond, 
with one surety, in the jicnalty of the value of the ship, with 
condition that the ship shall not sail without, nor wilfully 
desert the convoy. 

By the sixth section, this act is not to extend to vessels, not 
rcfjuii'cd to be registered by any acts then in force; nor to 
any ship, having a licence signed by the Lords of the Admi- 
ralty to sail without convoy, or by such persons as shall be 
duly authorised by them for that purpose ; or to any ship 
proceeding with due diligence to join convoy from the port 
or place at which the same shall be cleared outwards, in case 
such convoy shall be appointed to sail from some other port 
or place, except as to the bond hereby required to be taken 
upon the clearance outw^ards ; or to any ship bound to or 
from any port \n Ireland ; or to ships bound from one port 
to another in Great Britain ; nor to ships in the service of 
the iEosUlndia, or Hudson’s Bay, companies, (a) 

By the eighth section, the act is not to extend to ships sail- 
ing from foreign ports, in case no convoy is appointed by the 
Lords of the Admiralty of England, or persons authorised by 
them at such foreign ports to appoint convoys, or to grant 
licences for sailing without convoy. 


(a) The words, privy to, or, instrumental in, which arc to be found in the 
4th section, are not in this : anti therefore where a person insures his goods 
on board a ship, wiiich he knows is to sail without convoy, he is bound to sec 
that she has a sufficient licence for tl>e whole voyage, otherwise his insurance 
will be voitl. This will be the case, though the owner of the goods supposed 
and iatciided that she should have a sufficient licence, and although he lived 
at a d’stancc from the port, and hatl no concern with the conduct ol' the 
ship, or obtaining necessary documents. 

'J'hc 
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The Lords of the Admiralty are to give notice in the Gazette sect 9. 
that masters of ships shall have on board flags and vanes for 
the purpose of distinction^ and of answering signals; and 
without having which they are not to be cleared outwards. 

So much of the act of the 33 Geo, 3. c. 66. s. 8. as Sect. k. 
makes the masters of ships under convoy liaj^lc to be articled 
in the Court of Admiralty for disobeying signals or other 
lawful commands of the commodore, or deserting convoy, 
and finable at the discretion of the said court, in any sum not 
exceeding 500/. and punishable by imprisonment, not exceed- 
ing one year, shall be painted on a board, and affixed on 
some conspicuous and convenient part of every ship which by 
this act is required not to sail or depart without convoy; and 
that in default thereof every master or other person, having 
the charge or command of any such ship, shall forfeit, for 
every such offence, the sum of 50?. 

The eleventh section directs, that if any ship, required by Sect. n. 
this act not to sail without convoy, shall be in imminent dan- 
ger of being taken by the enemy, the commander of the ship 
shall make signals by firing guns to convey information of his 
danger to the rest of the convoy, as well as to the ships of 
war unefer the protection of which he is sailing ; and that in 
case he is taken possession of, he shall destroy all instructions 
confided to him, relating to the convoy; and every com- 
mander wilfully neglecting to make such signals, or to destroy 
such instructions, shall, for every such offence, forfeit a sum 
not exceeding lool. 

The remainder of this statute is employed in directing, how 
the duties shall be raised and collected. 

The third and last species of warranty,^ wdiich falls undof 
our consideration, is that of neutrality ; or that the ship or 
goods insured arc neutral property. This condition is very 
different from either of the two former ; for if this warranty be 
not complied with, the contract is not merely avoided for a 
breach of the warr an ty, but it is absolutely void ab initio, on 
account of fraud. This ground was entered upon in the 

chapter 
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chapter of fraud ; and the principle, on which the difference 
turns, is this. A man may warrant that his ship shall sail 
with convoy ; and if that condition be not complied with, it is 
not his fault, because it depends upon the acts of other men-: 
but still he is the sufferer, for he loses the benefit of his con- 
tract. So also if he warrant to sail on a particular day, and 
do not, ho is gudty of no crime; for that M'as a circumstance, 
the perfonnanctf of which depended on a thousand accidents, 
such as wind, weather, repair, ^r, : but as he had expressly 
undertaken, he loses the effect of his policy by non-compliance. 
But in neither of these cases, as I have said, is the insured, 
making such a warranty, guilty of any offence. Not so with 
him, who warrants j)ropcrty to be iieutral. That is a lact, 
which, at the time of insuring, must be within his own know- 
Icdoe: and if I'.e assert it to be neutral, knowing it to be 
otherwise, he isgiulty of a williil and deliberate falseiiood, and 
incurs moral tuij)itude. In such a case, therefore, the con- 
tract between the parties is absolutely null and void to all in- 
tents and purposes. 

Thus on a special case reservt'd h>r (he opinion of the Court, 
it appeared that an action was bi’ought lor tlu* reco%"cry of a 
total loss on a jtolicy of insurance made on goods, on board 
the ship Bona Fortwiu^ at and from North Bergen to ^ny ports 
or places whatsoever, until lior sale arrival in hondon^ “ aw- 
“ ranted neutral ship and, prupcrlyF The ship, with the goods 
so being on boai'd her, after her departure from North Bergen, 
and before her arrival at London, proceeding on her voyage, 
was, by force of the winds, and stormy woatlmr, wrecked, cast 
away, and sunk in the seas; and the said goods were thereby 
wholly lost. The ship called La Bona Fortuna, at and before 
the time she was lost, ti:«s not naUral pro])crty, as warranted by 
the said policy. The (juestion was, VVlicthcr under such cir- 
cumstances the plaintiff' could recover ? Lord Man^cld, 
alter hearing counsel for the plaintiff, stopped those for the 
defendant, saying, the point was too clear to be argued. 
There was a falsehood, with respect to the thing insured ; 
for he insured neutral property, when it was not so : there- 
Ibre there h m contract. Wc must give judgment for the 
deferdant. 


* An 



Chap. XVIII.] WITH WARRANTIES. 


517 


^ An American by birth, who has resided for some years with 
his family in England, though himself has been occasionally in 
America, is so far to be considered as a British subject, that if 
a ship of his be warranted American property it is not to be 
deemed so, though the vessel was built in America and regis- 
tered there, and such a plaintiff in an action upon a policy of 
insurance was nonsuited. 

If, however, the ship and property are neiftral at the time 
when the risk commences, this is a sufficient compliance with 
a warranty of neutral property ; because it is impossible for 
the insured to be answerable for the consequences of a war 
breaking out during the voyage. The insurer takes upon 
himself the risk of peace or war; they are public events, 
equally known to both parties. 

The plaintiffs insured the ship the Yonge Herman Hiddinga, 
and her cargo, “ at and from H Orient to Rotterdam, ’war- 

ranted a neutral ship and neutral propm'tp.” The ship being 
captured in the course of her voyage by some English men of 
war, the plaintiffs brought this action against the defendant, 
one of the underwriters on the policy, stating in their declara- 
tion, that the defendant subscribed the policy on the 28th of 
^onemher 1780, and averring that the ship and cargo were at 
that time neutral property. The trial came on before Lord 
Mans/idd at Guildhall when a verdict was found for the plain- 
tiffs, subject to the opinion of the Court upon a case stating, 
tlmt the ship in question sailed from UOrient, on the voyage 
insured, on the iithof December 1780, having the insured 
cargo on board, and both the ship and cargo lucre neidral j)ro- 
pertp at the time of the ship's departure from IJOrient, and so 
continued until the 20th of Decembei' 1780, on which day 
hostilities having commenced between the English and the 
Dutch, the Dutch ceased to be a neutral power, and the ship 
and cargo ceased to be neutral property. They were taken 
on the 25th of December 1780, and condemned as lawful 
prize, in the Admiralty Court, on the 19th oi February 1781. 

• Lord Mansfield, — “ Many points have been gone into in 
the argument on both sides at the bar, w hich are not necessary 
for the decision of this case. For instance, there is no doubt 
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but you may warrant a future event. But the single question 
here is. What is the meaning of this policy ? I had not a par- 
ticle of doubt at the trial, and I know the jury had none ; but 
Mr. Lee pressed for a case, and I granted one out of respect 
to liim. What is the case? It is an insurance upon a ship 
and her cargo, at and from V Orient to Rotterdam. The in- 
sured warrant them neutral, and the defendant would have the 
Court to add, by/construction, “ and so shall continue during 
“ the whole voyage.” The contract is not so. The insured tell 
the stare of the ship and goods then^ and the insurers take 
• upon themselves all future events and risks, from men of war, 
enemies, detentions of princes, &c. The parties themselves 
could not have changed the nature of the property ; but they 
did not mean to run the risk of the war. If it made a differ- 
ence w'hat country the property belonged to, the underwriters 
should have enquired. The risk of future war is taken by the 
underwriter of every policy. By an implied ivarranty every 
ship must be tight, staunch, and strong ; but it is sufficient if 
she be so at tlie time of her sailing. She may cease to be so in 
twenty-four hours after her departure, and yet the underwriter 
Vide ante, continue liable. The case of Lill^ v. Ewer turns quite 
* the other way. The decision there was, that the ship must sail 

Vide »upra. with convoy, according to the usage of the trade ; that is, 
convoy destined to go as far as usual in that voyage. The 
present is the clearest case that can be. The warranty is, that 
things stand so at the time ; not that they shall continue.” 

Mr. Justice fVilles and Mr. Justice A$hhurst concurred. 

Mr. Justice Duller. — ■ “ The case of Lilly v. Ewer is much 
against the defendant, for it was not contended there that the 
ship must continue with the convoy during the whole voyage.” 
The postea was delivered die plaintiffs. 

Vide infra. And afterwards in a subsequent case of Saloucci v. Johnson, 
in the course of the argument, Mr. Justice Duller said ; I do 
not agree with the counsel, who contend, that the property 
must continue neutral during the whole voyage : if it be neutral 
at the time of sailing, and a war break out the next day, the • 
underwriter is liable* 


And 
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And in a still later case, which came on for trial before Lord 
Kenyon at GuildhaUf this point was one amongst others saved 
for the opinion of the Court of King’s Bench. But when the 
case came on to be arguSd, the counsel for the defendant aban- 
doned the objection upon the authority of Eden v. Parkinson 
and Saloucci v. Johnson ; so that this point may now be consi- 
dered as for ever closed. 

\ 

Having seen what shall be deemed a compliance with a war- 
ranty, asserting that the property insured is neutral ; and hav- 
ing also considered wljat effect the breach of such a warranty 
lias upon the contract of insurance; it may be proper to ob- 
serve, before this chapter is closed, how far our coui ts of law 
hold the (Sentences of foreign courts to be conclusive evidence, 
that the property was not neutral; so as to discharge the under- 
writers. 

Before we proceed to the consideration of the effect of their 
sentences, it is proper to observe, that the foreign courts here 
alluded to, the sentences of which are in any case to be con- 
clusive, must be such courts as arc constituted according to the 
law of nations, exercising their functions within the belligerent 
country; a court of that state, to which the captor belongs, 
held within its own territories. II’ therefore a British ship be 
captured by a French privateer, and carried into Bergen in 
Nor-joay, a neutral state, and there condemned by the French 
consul, the sentence is contrary to the law of nations, and il- 
legal ; and if after such a sentence, the owner repurchase his 
ship at a public auction, he cannot recover the repurchase- 
money from the underwriter. Such a contract is in the nature 
of a ransom, and illegal. The Court of King’s Bench, in de- 
ciding the above point, said, it was a question affecting all 
commercial states, and the point had lately been solemnly de- 
cided by Sir William Scott (the Judge of the High Court of 
Admiralty), upon grounds that would recommend the decision 
to all those who filled judicial situations (a). — It is certain, 

indeed, 

(«) It was my intention to have inserted the very learned judgment of Sir 
Wm. Scnli, in the case of the Flad Oyeii, at length ; but I forbear to do so, 
as it is now publislied at length in the 8 Term Rep. p. 370. note (a); and also 
a full report of the cause in Dr. RobimoiCi ^tc valuable and accurate Re> 
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indeed, that the decision of a French consul in a neutral 
country can only be considered as the act of a person destitute 
of all authority, except over the subjects of his own country, 
and possessing that, merely by the indulgence of the country 
in which he resides ; and who can have no pretence toexercise 
a jurisdiction in that neutral country in any matter, particu- 
larly in the mutter of prize of war, in which the subjects of 
other stales muyjSe concerned. 

But scjitences of condemnation procured by the captors in 
the country of a cobclligercnt, t)r ally in the war, have been 
held to be good. 

But of the sentences of foreign Courts of Admiralty, duly 
constituted, the courts of justice in England will take notice ; 
and if they have [)rocecded to decide the question of property 
will be held t(' be conclusive. 


In tiie first case, as to the elfect of foreign sentences upon the 
contract of insurance and warranties therein contained, it was 
held, that the sentence of condemnation by a foreign Court of 
Admiralty is not cojiclusive evidence, that the ship was not 
neutral; unless it appear that the condemnation went upon 
that ground : consequently the underwriter remains liable. 
A sentence of a Court of Admiralty binds all the world, as to 
every thing contained within it; but where the cause of con- 
demnation does not appear to be on the specific ground mate- 
rial to the point in issue, evidence must be admitted in order 
to explain it. 


ports of Cases argued and (letcrinined in the High Court of Admjralt\. 
See also the case of the Chnblo]>hcr, 2 lloh. 209. anil the case of the Betsey, 
Kruger, 2 Rob. 210. n. for the distinction between a condemnation in a neu- 
tral country, and one in the country of a cobclligcreiil, and which distinc- 
tion was adopted by the Court of King’s Bench in the case of Oddy v. BovUl 
mentioned in the text. 

These sentences of courts of Admiralty sitting under a commission from 
a belligerent in a neutral country, will not be recognised, even though the 
belligerent may have such a body of troops there stationed, as in reality to 
possess the sovereign authority. Lord EUenhorough decided this, and the 
Court tonfirinod his opinion in Donald, jhv. Thomiison^ i Cimpb. 429. 

* Insurance 
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Insurance of freight and goods was made upon the ship the 
^ane (or Joanna) at a>id from Venice to London, tioart'anted 
“ neutral ship and neutral property” The cause was tried be- 
fore Lord Man^eld, at* Guildhall, when a verdict was found 
for the plaintiff, subject to the opinion of the court, upon a case 
whicli stated as follow's : — That the defendant underwrote the 
policy ; that the ship was taken by a French frigate, called La 
Magicienne, as she was sailing from Venice \>n her voyage to 
London ; that the plaintiff offered to give evidence on the 
trial, that the property of the ship and the properly of the 
cargo were neutral ,• and that the papers belonging to the ship 
Jell overboard by accident, after she was brought to by the 
French frigate; but the defendant objected to such evidence 
being received ; and he produced as the ground of his objection 
the sentence of the condemnation of the ship in the French 
Admiralty Court, which w’as read, and is as follows : 

“ Louis Jean Marie de Bourbon, Duke de Penthievre, Admi- 
“ ral of France. Seen by us, iheproces verbal, made on board 
“ the sKvoyi Joanna, taken by the King’s frigate La Magicienne, 
“ commanded by M. De Boades, dated the 2d of December 
“ last. Signed Saint Owey, steward, Bouret, Dominico Zane. 
“ Seen by the captain commander. Signed Boades;— 

“ porting that the said 2d oi December last, at five o’clock in 
“ llie evening. His said Majesty’s frigate, LaMagicienne,cox<x- 
“ mamled by the said Captain De Boades, being ten leagues 
east of Cape de Moulines, having discovered a snow steering 
‘‘ south-south-west, the wind south-west, and having come up 
“ with her, and stopped her, wider Venetian colours, after an 
hour’s chace, the said M. De Boades ordered the captain to 
‘* bring on board his muster-roll, passport, and bills of load- 
“ ing ; with which order the captain did not readily comply, 
“ under a pretence that the sea was rough, and that bis long 
“ boat was leaky; but, being at last obliged to comply, upon 
“ threats being made of firing on him, and being come on 
“ board, he declared, that, in getting up the ship’s side, the 
“ box containing his muster-roll, his patents, and passperrt, had 
fallen from his pocket into the sea, and only shewed his bills 
“ of loading; by which they found the said snow, the Joanna, 
of 14 men, including officers, commanded by Dominico Zane 
of Venice, sailed from Venice ihe2^fh of September, icith a 
VOL. II. M M *• cargo 
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« cargo of 12 bales of silk, dried raisins, oil, &c. and other ef- 
« fects mentioned in the bills of loading by him exhibited, 
“ for the account of sundry persons in Venice^consigned to sundry 
“ persons in London^ ^mhither he xms boiind. These goods going 
“ into an enemy's country ^ and the loss of his papers^ which had 
“ fallen into the sea, raising suspicioxis; the said snow had been 
stopped, and carried by His Majesty’s frigate. La Magicienne, 
to Almet'ia, w^iere she had been put into the hands of the 
“ consul, after the said Saint Owey, lieutenant, acting as 
steward, and the said Bouref, ensign on board the said fri- 
“ gate, had put their seal on the said snow', where they found 
“ no papers ; and taken on board the said ship ten of the said 
“ snow’s crew, which were replaced by six men from on board 
“ the Magicienne, and three from the Atalante, with a coasting 
“ pilot, who have brought the said snow into the port id’ 
“ Almn ia. The premises considered. We, by virtue of the 
“ power delegateil to us as aforesaid, have declared, and de- 
“ dare, as good prize, the ship the Joanna, her tackle, and 
“ apparel, together with the goods of her cargo, and do ad- 
“ judge them to the captons; that, in consequence of this 
“ decree, the whole be sold (if not already done) in the usual 
manner, and tlic produce divided according to the desire 
“ and ordinance of the King j made the 28th of 1778. 

“ We order, by these presents, the vice consul of France, at 
“ Almeria, to look to the execution of this our ordinance ; 
“ and hereby authorise and command the first tipstalfi or 
“ Serjeant, to proceed in all forms requisite thereto. Done at 
“ Pom the 13th of 1779, Bigot." The question 

stated for the opinion of the Court was, Whether the said sen- 
tence was not conclusive evidence against the plaintiff’s re- 
covering in this action ? In the course of the arguments, the 
third article of the regidations of the marine of France, bearing 
date the adtli of July 1778, and also the pj oces ver bal, made at 
the time of the capture, though not stated in the case, nor 
given in evidence at the trial, were so much referred to, and 
seemed of such weight to the Court, that it will be necessary 
to insert them in this place. Arret for the regidation of the 
marine, S{C. 26i\i July 1778. Art. 3 . “ All vessels taken, of 

“ what nation soever, either neutral or allied, from which it it 
“ known that any papers have been throxam into the sea, sup- 
“ pressed or abstracted, shall be declared good prize; to- 

15 “ gethci 
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gether with their cargoes, upon the mere prooii that some 
“ papers have been thrown into the sea, without any necessity 
“ of examining what those papers were ; by whom they were 
“ thrown ; and even though a sufficient quantity should re- 

main on board to justify that the ship and the cargo be- 
“ longed to friends or allies.” The proces verbal need not be 
here repeated ; for although it is not substantively set out in 
the case, yet it is copied almost verbatim in tlie sentence of the 
the French Admiralty. It w'as admitted at the bar, that 
the sentence had been appealed from, and had been af- 
firmed ; but nothing new or special appeared in the proceed- 
ings on the appeal. This case was twice argued at the bar ; 
and after the second argument, the Court desired that it might 
stand over, in order to give time to apply to the defendant 
for his consent; that the above arrel and the proces verbal 
should be added to the case. To this proposition the de- 
fendant would not consent. 

Lord Man^eld, upon the first argument said : — “ The first 
principles are clear and admitted. All the world are parties 
to a sentence of a Court of Admiralty. Here there is a mo- 
nition published at the Exchange; and in other countries, at 
some place of general resort ; and any person interested may 
come in and appeal at any time, if there has been no laches. 
If there has, the time of appeal is limited. But the sentence, 
as to that which is within it, is conclusive against all persons, 
unless revcrsetl by the regular Court of Appeal. It cannot be 
controverted collaterally, in a civil suit. The difticidty here 
is, what the ground was, on which the French Admiralty went ; 
whether the ground of enemy’s property, or that of the papers 
having been thrown overboard. By the maritime laws of all 
countries, throwing papers overboard is considered as a strong 
presumption of enemy’s property ; and upon that principle the 
arret of 1778 is founded. But in all my experience in Fiig- 
land, I have never known a condemnation oji that circumstance 
only. It is made use of as a strong ground of suspicion. ’Hie 
arret is very rigid. It is dinicull to find out what the ground 
of this sentence was. / incline to think the Court went upon 
the ground of cnenu/s property, and considered the want of 
the papers as a strong presumption of that fact ; but they' did 
not examine the captain upon interrogatories, as to the con- 
tents of the papers ; and, upon the whole, enough does not 

-M 2 appear 
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appear on this obscure sentence, to ascertain precisely on 
what it was founded, and some other method ought to be 
taken to enquire what the ground of it. was. As to whatever 
it meant to decide, we must take it to be conclusive." 

IVilles and Ashhunt, Justices, concurred with His Lordship. 

/ 

Mr. Justice Btdlcr inclined to doubt and said, — “ To b« 
sure, the sentence was obscure, but taking it altogether, he 
did not think there was much difficulty in discovering the 
grounds of it. The two circumstances, of the cargo being 
consigned to the enemy, and the falling of the papers into the 
sea, are stated as the grounds of suspicion. The latter circum- 
stance, — papers falling into the sea, — could not be a ground 
of condemnation. The other could raise no other suspicion, 
nor a presumption of any thing else, but the property being 
enemy’s property. It follows therefore, that the condemna- 
tion went upon that ground. If it had gone upon a ivilfid 
l/iro'iXiing of papers overboard^ that would have been stated 
substantively as the ground. In the first place, lay the arret 
out of the case; and then wilful throwing papers overboard 
is only presumptive evidence of enemy’s property. Then 
take the arret, still wilful throwing overboard might have 
been used as evidence of enemy’s property, or it might have 
been a substantive ground under the arret: here it is not 
stated as a substantive groun.d.” 

Lord Mansfield, after the second argument, said, — that il 
the proe.cs verbal should be agreed to be made part of the 
case, it would clearly explain the ambiguity of the sentence ; 
as it .set forth the ground for taking the ship to have been the 
arret of July 1778. Without the pi-och verbal, he said, the 
sentence was equivocal ; it took all in ; and it was difficult to 
siiy what it went on. If the papers produced to the captor 
were fair, the property was neutral. But the proces verbal 
put the ground of the sentence out of all doubt. 

Mr. Justice Butter ti\%o declared, that he thought iVieproch 
verbal must be taken as part of the proceedings, and, as that 
expressly referred to the arret, as the ground of the capture, 
and th3 sentence wai consistent with it, the sentence mbst be 

1 2 taken 
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taken to be founded on the arret. But he adhered to liis 
former opinion, on the case as slated, 'without the p oces verbals 
namely, that the interpretation of the sentence, taken by 
itself, must be, that the condemnation went on the ground of 
enemy’s property, and was, therefore, conclusive against die 
plaintiff. 

The final refusal of the defendant was sigtiified by Mr. Lee, 
who assigned as a reason for it, lliat the proces verbal was not 
a proceeding in the French Court of Admiralty, but merely an 
account of what passed on the capture, reduced into writing, 
at the time. He also observed, that, in the sentence, all the 
proces verbal, except the concluding part, which refers to the 
arret of Julp 1778, was recited, and this afforded a strong 
argument for inferring, that the Court had purposely omitted 
that part of it, to shew that they did not condemn the ship 
on the ground of the an et. 

Lord Man^ld disapproved much of the defendant’s refu- 
sal, but he said, he thought the justice of the case might still 
be got at, on the ground of the ambiguity of the sentence, 
which did not mention a word about the property being ene^ 
rap's property that it was clear the French Admiralty meant 
to proceed on the ground of throwing the papers overboard : 
and he agreed w’ith the counsel for the plaintiff, that the pro- 
ees verbal ought to be considered as part of the proceedings, 
and that the sentence ought not to have been read withou|| 

iu 


Mr. Justice BuUer thoUglit there was weight in what had 
been observed by Mr. Lee, on the reason for omitting the 
concluding part of' the proch verbal in the sentence. Indeed, 
it was not clear that what was now offered to be produced, 
was the same proch verbal which the sentence recites ; and if 
it could be supposed that the captain had made another, 
omitting the reference to the arret as the ground of the cap- 
ture, that could only be accounted for, by his having found 
that the capture could not be supjiorted on that ground. 

Mr. Justice JVilles thought it most manifest, that thep/w/s 
verbal made at the time of the aapturc was that on which the 

M 3 sentence 
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sentence proceeded. The sentence began with mentioning it, 
and recited it exactly, as to date, and every thing else, as far 
as it went. The wovdi purporting did not require a recital of 
the whole) and it was not necessary for the Admiralty Court 
to set forth the captain’s reasons for detaining the ship. He 
had all along been of opinion, that the sentence was so am- 
biguous, that it did not appear that the cause of condem- 
nation was that/the property was not neutral, and therefore 
had thought evidence necessary to explain it. 

Mr. Justice Ashhurst concurred, as to the ambiguity of the 
sentence, and that it was, therefore, not conclusive ; and on 
that ground, Lord Ma 7 isfield, and TVilles and Ashhurst Jus- 
tices, declared their opinion that the postea ought to be deli- 
vered to the plaintiff*. Lee still urged the danger of opening 
the sentences of foreign courts of Admiralty, which are gene- 
rally informal ; upon which Lord Man^eld said, all the 
supposed inconvenience would be obviated, if the foreign 
courts would say in their sentences, “ Condemned as enemy's 
propey-ty." 

■Baring V. In the case just reported, it is admitted by all the .Judges, 
^ i>cntence of a Court of Admiralty abroad is binding upon 
Pull. 101. all parties, as to what appears upon the face of it. And there- 
v?Christle appear evident, without a possibility of doubt or am- 

5 East’sRcp. biguity, that the sentence proceeded upon the ground of the 
'^9^' not being neutral, that i.s conclusive evidence against 
the insured, that he ha.s not complied with his warranty ; and 
consequently the underwriter is no longer responsible. This 
was fully settled in the case of Barzillay v. Lewis. 

Barzillay v. It was an action on a policy of insurance on a ship from Li- 
TEui' Term Amsterdam, warranted Dutch property ; and it was 

»iGeo. in.’ brought to recover for a total loss, the ship having been cap- 
tured by the Fre 7 ich, and condemned by the Court of Admi- 
ralty there. The plaintiff* (the insured) was nonsuited in this 
action, from an idea, that the decree of the parliament of Paris 
was decisive against him, that he had not complied with his 
warranty. Upon a motion to set aside this nonsuit, the fol- 
lowing facts appeared from the report of the Judge who tried 
the cause. The ship in question was originally a jFiriicA pri- 
vateer 
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vateer called U Aimahle Agathce^ which was taken by an Eng- 
lish privateer, and carried into Liverpool, condemned in Eng- 
land^ and she then got the name of The Three Graces. A mer- 
chant at Livetpool afterwards bought her for a house at Am- 
sterdam, and a passport was sent for her from thence. She was 
then insured by a Dutch name, and warranted as in the policy ; 
she went to sea, was captured by a T^rewc/i^ship, and ca ried 
into St. Maloes, where she was released by the Vice Admiralty 
Court as being Dutch. But upon an appeal to the parliament 
of Paris, the sentence was reversed, and she was condemned as 
lawful prize, by the name of The Three Graces of Liverpool. 
It appeared in evidence, that tliere were certain French ordi- 
nances, which ordain, that where more than one third of the 
t'rew of a neutral ship are enemies to the King oiFrance, the 
ship sliall be confiscated : that no ship shall be considered as 
transferred, till she has been within the port of the purchaser ; 
and that a passport shall be deemed fraudulent, unless the ship 
has been in the port from whence it has been obtained. The 
ship’s crew in question consisted of sixteen, five of whom were 
French, four were Danes, two were Svcedcs, one was Dutch, one 
Purluguesc, one Hamburghcr, one Norxvrgian, and one Irish- 
man. Some of the crew swore, that they were hired by Eng- 
lishmen, and that both the ship and the cargo were English. 
They also swore, that w hen the ship which took them came in 
sight, tlio captain sailed back tow'ards the English coast : but 
one of the crew having inlbrmed him, that the ship in sight 
carrietl English colours, he resumed his course. 

Lord Man f (id. — “ 'riic sentence of the Court of Appeal in 
Fraud' is conclusive. The question is. What that sentence 
means ? She is condemned as not being a Dutch ship. The 
warrant}’ is, that she is Dutch, which is false. The law of na- 
tions is founded on eternal principles of justice ; and in every 
war the belligerent powers make particular regulations for 
themselves. But no nation is obliged to be bound by them, 
unless they are agreeable to the general laws of nations ; but all 
third persons and mercantile people are bound to take notice 
of them for their own safety. In this case, the plaintiffs war- 
rant this ship to be Dutch ; and they must see that she, is in 
such a state as to be entitled to all privileges of neutral property. 
The insurers took the risk upon this warranty ; she was insured 
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by her Dutch name, and the underwriters take it for granted 
that she is so : but w-hen the matter is sifted in France^ she ap- 
pears to have none of the requisites to- shew she was neutral 
property, ft)r she had ne ver been in a Dutch port, and the sea- 
brief or passport was not conformable to the treaty of Utrecht. 
The parliament Paris did not condemn her as the Dutch ship 
oi Amsterdam by J/er Dutch name ; but as “ The Three Graces 
“ ofLiverpooV’ fiideed she had none of the requisites of a Dutch 
ship ; and the regulations require that she should have been 
into the port of the purchaser, in order to transfer the property; 
the knowledge of all which circumstances the insured, by his 
warranty, took upon himself. I am therefore of opiniop, that 
the warranty was false.” 

Mr. Justice JJllles, and Mr. Justice Ashhnrst concurred. 

Mr. Justice Bidler. — “ The first sentence seems to have 
gone on particular arrets. The second appears to go on the 
ground of property, for the name is changed, and they do not 
go into evidence as to the muster-roll or situation of the crew, 
as to there being more than two-thirds English. The other 
ground is more general, and makes it immaterial whether it 
was on the one ground or the other ; for if she were not so 
documented as to have the protection of a neutral ship, the 
warranty has not been complied with.” The rule to set aside 
the nonsuit was accorduigly discharged, (a) 

It h as also been determined, that where no special ground 
at all is stated; but the ship is condemned generally ns good 
and lawful pri/.c, the Court here must consider it as conclu- 
sive evidence that the property was not neutral, and will not 
again open the proceedings of the Court abroad in favour of 
the party, who has warranted his property to be neutral. 

An action was brought upon a policy of insurance on goods 
\Xiarranted iieiitral on board the T/ic/?s^ a Tuscayi ship^ to reco- 

{a) In the four first editions a 7 fiu priua case of JJe Souza v. Ewer occu- 
pied the whole ofpaRe 361. but the very learned person who decided that 
case, having since declared from the Bench, with that candour which 
always 'ittends great talents, that tnat decision could not be supporteds 
it is here wholly omitted, See 8 Term R. 444, notc(rt). 


ver 
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ver the amount of the insurance from the underwriters. The 
ship had been taken in the course of her voyage by a Spanish 
vessel, carried into Spain, and her cargo was there condemned 
“ as good and lawful prize.'* There was an appeal to a supe- 
rior court, which reversed the sentence : but upon a further 
appeal, the latter decision was overturned, and the former 
confirmed. At the trial of this cause before Lord Man^ld, 
His Lordship being of opinion that the sentence of the Spanish 
Court of Admiralty was conclusive evidence of the falsehood 
of the plaintiff’s warranty, the plaintiff was nonsuited. A 
motion was made, and fully argued, to set aside the nonsuit, 
which was unanimously refused by the whole Court of King’s 
Bench. 

Lord Mansfield. — “ The policy here warrants that this 
cargo was neutral property. It appears from the policy itself, 
that the ship was neutral, because it is called a 'I'tiscan ship; 
but the warranty is that the goods are neutral. It must be 
presumed from the condemnation, as no other cause appears, 
that it proceeded on the ground of the property belonging to 
an enemy. In the case of Bernardi v. Motteux, the decision 
of the Court turned upon the particular ground of the con- 
fiscation appearing on the face of the sentence; and that it did 
not appear to be on the ground of being enemy’s property. 
This being so, the Court gave the party an opportunity to 
shew by evidence, that the specific ground was really the 
cause of condemnation. In this case, at Guildhall, the coun- 
sel admitted the general rule; but they said, if a copy of the 
proceedings could be had, a sj)ecial cause would appear. The 
proceedings are now come ; and from them it appears, that 
the question turned entirely upon the property of the goods. 
For in the second court, to which they appealed from the sen- 
tence of the first, the question was. Whether the goods were 
free ? the decree was, that they were. But the third court 
overturned the decision of the second. It is sufficient, how- 
ever, that no special ground is stated ; and therefore the rule 
must be discharged.” 

If a foreign Court of Admiralty condemns a ship (war- 
ranted American) as enemy* s property, for not having on board 
a role d* equipage or list of the crew, which is required by a 
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French ordinance to be on board the ship, and which the 
Court of Admiralty adjudged to be requisite isoithin the mca7i- 
ing and cotistruction of the treaty betv'ecn the two countries of 
France and America, the Court of King’s Bench held that the 
adjudication in France visl% conclusive against the warranty, that 
she was an American ship, though in fact she was so ; that point 
being clearly wi^in the jurisdiction of the foreign Court, (a) 

But where there is no xmrranty of being American, a sen- 
tence adjudging a ship to be good prize, as belotigifig to the 
eti-cmies of the. Itepnblic, negatives no fact, which it was incum- 
bent on the assurctl, having made no warranty, to establish ; 
for the English courts arc only bound by the decretory, or 
concluding part of the sentence, and, where the adjudication 
i.s on the ground of enemy’s property, are not bound to ex- 
amine the premises that led to the conclusion. If, indeed, there 
had been a warranty, the adjudication that it was enemy’s pro- 
perty would have been conclusive against such a warranty. 

Goods were insured on board the Hermon, without any ad- 
dition of country or place, and not represented to be of any par- 
ticular country at the time of subscribing the policy, although 
the broker, when the slip was subscribed, had said, she was an 
American ; it was held that, though she was, in fact, an Ame- 
rican, she need not, under these circumstances, be documented 
as such to entitle the assured to recover against the underwri- 
ters, for a loss by capture, and subsequent condemnation, for 
want of the documents required by treaty between her own and 
the capturing state ; for she was neither insured as American, 
nor represented to be such at the time when the policy was ef- 
fected, though her being so was mentioned when the slip was 
signed, (b) 

(a) Even where there lias been no sentence of condemnation, if a ship is 
warranted American, and sails without such a passport, as is required by 
the treaty between Fratwe aai America, the warranty is not complied with, 
and the underwriters are discharged ; even though the ship suffers no in- 
convenience from the want of it. Such a warranty does not mean merely that 
the ship is American property, but that she is entitled to all the privileges 
of an American flag. 

(4) But this was an assured on goods, who is not liable, on the implied 
wwrrantv, to sec that the ship is properly documented ; it is otherwise if the 
owner of ship is insured. 


But 
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But in a subsequent case at Nisi Prius, Lord Eilenboroiigh 
thought that a representation made by the insurance-broker) 
when the names are put on the slip, is binding) unless qualified 
or withdrawn between that time and the time of the execution 
of tlie policy. 

In the cases of Horncyer v. Lmhington^ 15 East^ 46. and Os- 
voell V. Vigne^ 15 East^ 70, it was held, that if a ship be con- 
demned for having simulated papers, no leave being given to 
carry them, the underwriter is discharged. But it is otherwise, 
if leave be given, Bell v. Bro 7 r^ldy 1 5 Easty 364. These cases 
answer the question of Lord Chief Justice Mav^eldy in Steeh: 

V. Lacy. 3 Taunt. 285, as to the propriety of carrying them. 

If the ground of decision appear to be not on the want of 
neutrality, but upon a foreign oi’dinance, manifestly unjust, 
and contrary to the laws of nations, and the insured has only 
infringed such a partial law ; as the condemnation did not pro- 
ceed on the point of neutrality, it cannot apply to the war- 
ranty, so as to discharge the insurer. 

In a policy of insurance, the ship was imrranted to bePortu- Maynev. 
gxiese ; and having been taken in her voyage by a French priva- ^ R^'^East. 
teer, she was carried into The Court of Admiralty laGto.iii. 

condemned her because she had an English supercargo on 
board. It appeared that there was a. French ordinance, prohi- 
biting any Dutch ship from carrying a supi'rcargo belonging 
to any nation at enmity with the court oi Fi ance. In an action 
against the underwriter, these facts appeared ; upon which a 
verdict was found for the plaintitf, subject to the opinion of 
the Court, upon this question, Whether the circumstance of 
having an English supercargo was a breach of neutrality; and 
whether such a sentence was conclusive ? 

Lord Man^ld . — “ It is an arbitrary and oppressive regu- 
lation, contrary to the law of nations, and there is no proof 
that the plaintiff knew any thing of it. If you were both igno- 
rant of it, the underwriter must run all risks ; and if the de- 
fendant knew of the edict, it was his duty to enquire, if there 
was such a supercargo on board. It must be a fraudulent con- 
cealment 


Edwards v. 
Footner, 

I Campb. 

530- 



Pollard, V. 
Bell. 

H Term 
Rep. 4,H- 


Siilkin, V, 
Lee, a 
New R. 

484. 


OF NON-COMPLIANCE [Chap. XVIIL 

cealnient to vitiate a policy. But it is remarkable that neither 
party has said any thing of the treaties between France and 
Portugal ; neither party seems to know any thing about them, 
and yet the whole case turns upon them.” Judgment for the 
plaintiff, (a) 

The case just reported has undergone a variety of discussion 
in Westminster-hfdl, and has lately received most ample confir- 
mation in two or three cases, which shall be mentioned in 
their order ; and by which the principle seems fully established, 
that if the sentence of the Court of Admiralty lias not decided 
the question of property, and Inis not declared, whether it be 
neutral or not, the insured, who has warranted his property to 
be neutral, shall not be precluded from recovering against the 
underwriters, although the foreign Court of Admiralty has 
condemned the property as prize, for having violated some of 
their ordinances. 

The first of these cases was an insurance on goods on board the 
sliip Juliana, “ warranted a Dane," on a voyage from London 
to Tencriffe, with liberty to touch at Guernsey and Madeira, 
for account of persons resident at Tcnerijjfe ; and the loss was de- 
clared to be by capture. At the trial, a verdict was found forthe 
plaintiff, subject to the opinion of the Court upon a case, which 
stated, that the ship ims a Danish ship, and the property of' Da- 
nish subjects, and previous to the voyage insured, had a passport 
signed by the king oi DenmarJ, , Ibr a voyage from Copenhagen to 
j)orts in \\ie East Indies. Eggleston, the captain of the .‘-hip, sailed 
from Copenhagen on the 2'^AJune 1 /pbjjaving on board a cargo 
of tar, pitch, <^c. and arrived in the Thames, according to verbal 
orders from his owners, 23d July 1796. During his stay 
he took on board goods for the owner.s, besides those in ques- 
tion, and having taken out clearances for Metdeira and Guern- 
scy, sailed, arrived at tlic latter place, and after sailing from 
thence, was captured by a French privateer, and carried into 
Bourdcaux. At the time of the capture, and during the whole 


(a) So if a ship be restored, but damages and costs denied to the clai- 
mants, because they had not (iilly complied, as to their documents, with 
certain Frenc/i ordinances, the assured may *ecover for the detention not- 
withstanding. 


voyage. 
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voyage, the Juliana had on board the jjassport and eveexf othet' 
document usually carried by Danish ships. She had also a role 
d’equipage^ containing th$ names and places of nativity of the 
officers, but not of the crew, only stating the latter general^ 
to be sixty men of colour. Captain Eggleston was bom in 
Scotla 7 id, of British parents. He was not naturalised in 
Denmark ; but on the (Sth of October 1 794, posterior to the 
war between England and France^ he obtained letters of 
burghership in Denmark^ but had no domicile, never having 
resided there. 

Proceedings wez*e instituted at Bourdeaux before the Tri- 
bunal of Commerce, which condemned the ship and cargo, 
except one bale, belonging to the captain, as prize. From this 
sentence Captain Eggleston appealed to the Civil Tribunal of 
Ea Gh nnde., where there was a general sentence of condemna- 
tion. These sentences referred to several French ordinances, 
particularly the one alluded to in Moyne y. Walter y of 1778, by 
which it is declared, that all ships shall be confiscated ** where- 

ever there shall be found on board a supercargo, merchant, 
“ commissary, or chief officer y being an enemy.” It is not 
necessary to state lliese sentences, because the Court of King’s 
Bench wei'c of opinion, that the effect of those sentences, and 
})articularly of the ultimate sentence now to be mentioned, 
was to condemn, not on the ground that the propet'ty voas not 
iicutraly but because the circumstance of the captain’s being a 
(SVo/rAwmw, was a violation of this ordinance. From the two 
former sentences, the captain appealed to the Supreme Tri- 
bunal of Cassation at Parisy which decreed as follows; — 
“ Having heard the parties, the Tribunal, considering that it 
has been fully proved, by the confession of Captain Eggleston, 
and ascertained by the Judges of La Gironde that the said 
Captain Eggleston was born in Scotland, and an enemy : that 
his denization in a neutral country was not justiffed according 
to law ; that his quality of enemy sufficed to legitimate the prize s 
that the fact of Captain Egglesto 7 i being a Scot and an enemy 
existed independently of the papers on board ; that in conse- 
quence all remedies of nullity drawn either from the with- 
drawing of some of the papers on board, or from the non-appli- 
cation of the seal to the bag wherein they were inclosed, 
cannot give any ground to cassation ; rejects the request of 

Captain 
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Caplain Eggleston, and condemns him to the fine of 1 50 francs.” 
After this case was twice argued. 

Lord Kenyon C. J. said — “ This is an action on a policy of 
insurance on goods on board a ship warranted to be a Danish 
ship : a loss having happened, the defendant resists the plain- 
tiffs claim, because (he says) the ship in question was not, what 
she was warranted to be, Danish : and I agree with the de- 
fendant, that the meaning of the warranty was, not merely 
that the ship was Danish built, but that she ought to be so 
circumstanced, during the voyage, as a Danish ship ought to 
be. This does not appear to me to be a case of difficulty, 
though it is of great importance to the public. This is one 
of the numberless questions that have arisen in consequence of 
the extraordinary sentences of condemnation passed by the 
Courts of Admiralty in France during the war. I do not 
think they were characterised too strongly at the bar, when it 
was stated they all proceeded on a system of plunder : but still 
until the legislature interferes on this subject, we sitting in a 
court of law are bound to give credit to the sentences of a 
competent jurisdiction. If therefore in this instance the French 
Courts had condemned this ship on the ground that it "was not 
Danish property, toe shotdd have been concluded by that sentence 
in this action, and must (however reluctantly, it being stated 
as a fact in the beginning of the case, that it was a Danish 
ship,) have given judgment for the defendant. This is proved 
by the different cases cited in the argument, with the decisions 
in which I concur, and it is supported by reason. To a ques- 
tion asked in the course of the argument. What arc the rules 
by w hich Courts of Admiralty profess to proceed ? I answer, 
the law of nations, and such treaties as particular states have 
agreed should be engrafted on that law. It was said, however, 
bv the defendant’s counsel, that an arret has the same force as 
a treaty : but, without stopping to enlarge on the difference 
between them, it is sufficient to say, one is a contract made by 
tlie contracting parties, and the other is an ex parte ordinance 
made by one nation only, to which no other is a party ; and I 
concur with Lord Mansfield in opinion, that it is not compe- 
tent to one nation to add to the law of nations by its own arbi- 
trary ordinances, without the concurrence of other nations. 
That S the ground, on which this case must be decided. 

Now 
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Now let us see what was the foundation of the condemna- 
tion in the Trench courts ? It is stated in one of the sen- 
tences, that by their own ordinances all ships are to be con- 
fiscated, “ whensoever ori board these ships shall be found a 
“ supercargo, merchant, commissary, or chief officer^ being 
“ an enemy” But I say, they had no right in making such an 
ordinance to bind other nations. T'hen was the ship in question 
condemned on the ground that she was not D^fiish property 
Certainly not. A vast variety of circumstances wholly ir- 
relevant, are set forth in the sentences : but it appears, beyond 
all doubt, that the ship was at last condemned on the ground 
that the captain was one of those persons whom^ by their oxm ordi~ 
nanee only., they wished to proscribe. This case cannot be distin- 
guished from that of Mayne v. Walter ; though even without 
the authority of that case I should have had no hesitation in 
deciding in favour of the plaintifl'. On the whole^ therefore^ I 
am of opinion., that though, if contrary to justice, the ship had. 
been condemned simply because she was not a Danish ship, xxe 
should haxie been concluded by that sentence, yet as the Courts 
abroad have endeavoured to give other supports to their judginents 
which do not warrant it, and have stated, as the foundation of the 
sentence of condemnation, one of their own ordinances, which is 
not binding on other nations, this sentetice does not prove that the 
ship in question was not a neutral ship and consequently the 
plaintiff is entitled to recover.” 

(h vse J. — “ This is an action brought on a policy of insu- 
rance to recover the amount of a loss stated in the declaration. 

The plaintiff proved his interest, and the loss, and primd facie 
proved that the* ship was Danish. The defence to the action is, 
first, that though it is stated the ship was Danish, she was in 
truth the property of an enemy, and therefore not neutral : 
and secondly, that she had not documents on board to prove 
that she was lieutral. With regard to the first, it is not only 
not stated as a fact, nor to be collected by inference that she 
was not a neutral ship, but it is expressly stated as a fact in the 
former part of the case, that the ship tens a Danish ship and the 
property of Danish subjects. If this had been fi)i!nd as a fact 
on a special verdict, it would have been conclusive, and we 
could not have inferred the contrary from the sentence ; but 
referring to the sentence, it cotnes to this, that it there appears 

that 
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that the ship was a Danish ship, unless the circumstance of the 
captain’s having been born in Scotland is evidence to sliew that 
it was not a Danish ship: but I find nothing to warrant that 
cither in our own law or in the law of nations. In the case of 
Mayne v. Walta\ the Court of Admiralty in France condemned 
the ship, because she had an English supercaigo on board, 
which was contrary to one of the French ordinances : but this 
Court did not consider, that the circumstance of a neutral ship 
having oti board an English supercargo was a breach of 
neutrality. So here this ship having on board a native of Scot- 
land is no p/roof that the ship in question voas not neutral. As to 
the second question, if the ship hatl been condemned for not 
having the proper documents on board, we must have decided 
for the defendants. But it appears by the case, that in point 
of fact she had “ every document usually carried by Danish 
ships.” I admit that if the ship had been condemned, gene- 
rally as a lavful prize, our law would have considered that as a 
denial of her neutrality', or if the ground of the sentence of con- 
demnation had been that the ship was not neutral, that also would 
have been conclusive in this action. But by referring to the last 
sentence which I consider as the sentence of derniei' resch't, it 
evidently appears, that she was condemned because the cap- 
tain was born in Scotland, and an enemy. My opinion then 
on the W'hole is, that as the ground of the sentence of condem- 
nation veas an infringement of an ordinance of one state, it does 
not appear by that sentence that the ship was not, what the jury 
hnind her to he, a Danish ship, or that she was condemned for 
having, by an act contrary to the law tf nations, fotfeited he> 
Jieulrality.'’ 

Lawrence J. — “ The question is, "Whether the sentence has 
negatived the warranty of neutrality? The warranty of neu- 
trality does not induce any necessity to comply with the peculiar 
regulations of the belligerent powers. For if a ship be captured, 
and the question be, whether she be neutral or not, the general 
rule for judging and deciding on that point is the law of 
nations, subject to such alterations and modifications, as may 
have been introduced by treaties : but where the law of nations 
has not been varied or departed from by mutual agreement, 
that is the general rule for deciding all questions on matter of 
prize. This is clearly laid down in a state paper signed by 

Sir 
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Sir George Lee^ Dr. Paul the King’s Advocate, and Sir D. 

Ryder and Mr. Murray then Attorney and Solicitor General, in 
answej: to the Prussian memorial concerning neutral ships {a). 

When therefore a state iti amity with a belligerent power has 
by treaty agreed that the ships of their subjects shall only 
have the character when furnished with certain precise docu- 
ments, whoever warrants a ship, as the property of such sub- 
ject, should provide himself with those evidences which have 
by the country to which it belongs been agreed to be the ne- 
cessary proof of that character. In requiring this, no difficulty 
is imposed, of which the assured is not aware, and which may 
not be in his power to prevent : but to require of him to fur- 
nish himself with every document the belligerent powers may 
require, and to insist that the warranty is not complied with, 
unless the ship be navigated according to their ordinances and 
regulations, would be to deprive the assured of his indemnity 
for the want of papers, &c., of the necessity of which he may 
fairly be presumed ignorant, and which pa})evs it may not be • 
in his power to procure: for how can the officers of one country 
be called on to grant that, which the laws of their owm coun- 
try do not require? These French decrees are regulations 
njadc with some view to the laws of France, but are not appli- 
cable to the subjects of any other country. In examining the 
cases decided on this point, it will not be found that there is 
any determination of the court to support what has been in- 
sisted on by the defendant : but on the contrary it has been 
settled in many cases, that a condcnination on the particular or- 
dinances of a belligerent power is no violation of a xoarranty of 
neutrality. In the case of Bernardi v. Mottevx \hc ship Joanna Siipra, 
was warriintod neutral; the only doubt was, whether the ship 
were condemned as being the property of an enemy, or for 
violating a French arret by throwing papers overboard ; for 
the one or the other of those causes she w'as condemned. 11' 
she were condemned for the first, namely, that she 'was not neu- 
tral, the plaintiff clearly coidd not have recovered : nor could 
he have recovered if she were condemned on the other ground, 
according to the argument of the defendant in this case : but 
it is clear, that the court did not, in that case, adopt the de- 

(«) Vide Collectanea Jutidica, i vol. 33. and ad Postlethwaite’s Dic- 
tionary, 7. $. article SUesia, 
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fendant’s argument here, because the plaintiiF did reco%'er iu 
that case, it not being certain that the ground of condemnation 
M'as, that the ship was the property of an enemy. ([The learned 
Judge here also commented on the case of Barzillay v. LewiSt 
supra, ^16. and on Saloucci v. Johnson, post, and Moyne v. 
Walter, supra, 531. and then proceeded.] The argument 
of the defendant here is, that the sentence of condemnation 
is conclusive on the jioint that the ship was not navigated ac- 
cording to the contract between the parties : the contract be- 
tioeen the parties is that she 'jcas a neutral ship, Imt the sentence 
has not decided that point ; it has onit/ decided that she wars not 
navigated according to the ordinances oj J'rance, hut that was 
no part of the plaintiff's contract. In deciding this case, in 
hivour of the plaintiff^ we do not take upon ourselves to say 
that the sentence of tlie French court of admiralty is erroneous : 
all that we determine is, that the French court has not decided 
that, xdiich would he a breach of the warranty of neutrality. 
On the whole I think it clear that the ship in question was 
condemned for acting in contravention of French ordinances, 
and that does not falsity the warranty of neutrality.” 

Lc Blanc 5 . — “On examining the sentences in the diffe- 
rent courts of France, we cannot collect, that the ship was ul- 
timately condemned because she was nut a Danish ship. As the 
grounds of condemnation arc stated in the sentences themselves, 
unless we can collect that the ship was condemned, as prize, 
because she W'as not a Danish ship, those sentences are not con- 
clusive on this rpiestion between the litigating parlies. The 
question in this case is, Whether or not the ship were Danish f 
in looking through these sentences of condemnation, I do not 
find that she was condemned as not being Danish, or for not 
having those documents, that the law of nations or partietdar 
treaties between the respective countries require, to evidence ha- 
to be a Danish or neutral ship. The sentences in France whe- 
ther right or wrong, are conclusive on the question of prize ; 
and therefore if the question here had been, Whether or not 
the ship had been captured as prize, those sentences would 
have been conclusive. But that is not the question here ; the 
only question here being, Whether or not this were a neutral 
ship at the time of the capture? 1 admit, that in order to 
comply witjj the warranty < f neutrality it was necessary, not 
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only that the ship should be a neutral ship, ■ but also that she 
should be properly documented, and should be navigated in 
such a manner as to be entitled to the benefUs of neutral 
ships. But here the ship* was condemned for non-compliance 
with the ordinances of one belligerent power, to which it does 
not appear that Denmark ever consented. Then the question 
is, Whether a sentence, appearing on the face of it to have 
been given on that ground, ought to precludp the plaintiff 
from shewing, that in point of fact the ship was a Danish 
ship? As it does not appear on the sentence that the ship 
“was condemned as not being a Danish ship, I think it is com- 
petent for the parties to go into the proof' oj that fact. Without 
repeating the authorities that have been referred to in support 
of our opinion, I think that the conclusion from them all is 
this; the sentence of a foreign court is conclusive o?i that 
point ‘which it prof sses to decide ; if it be a general sentence of 
condemnation without assigtimg a7iy reaso7i, the courts hc7 e will 
co7/sider that it proceeded on the g7'OU7ids of the ship bebig the 
property of a7i ene7ny; but if the sc7ite7ice itself profess to be 
77iade on particidar g7'0U7ids, and they are set fo7ih m the 
se7ite7icr, a7id appear not to warrant the co7ide77i7xation^ thexi the 
sentence is 7iot conclusive as to those facts. Therefore as the 
sentences of condemnation in this case profess to be made on 
an ordinance of F/'a7ice, to which De7mark is no party, theij 
do not falsify the warra7ity of xieutrality as betwee7i the parties 
to this catisCf though they may justify the coio ts abroad in ccni- 
dcmnbig the ship as prize. If the question here had been, 
whether or not the ship had been prize; the sentences abroad 
would have been conclusive: but the question here being only, 
whether or not the ship were neutral; those sentences are 
not conclusive on that point. Judgment w'as given for the 
plaintiff. 

I have given the opinionc of the Icarpcd judges nearly at 
length ; because it w*as a case maturely and fully considered 
by them ; and because the distinctions there taken support the 
former decisions of Lord Mansfield and the judges, who com- 
posed the court in his time; and because the same dis- 
tinctions appear to me to support and maintain all the subse- 
quent decisions. 
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The next case upon this subject, and which has already been 
mentioned for another point in a former chapter, was an in- 
surance on the ship Confederacy, an American ship, at and 
from Canton in China to Hamburgh or Copenhagen : and at 
the trial a special verdict was found, the facts of which, as far 
as this point requires the statement of them, were, “ that tlie 
ship Cwfederary was an AmericanAmAx. ship, the property (f 
American subjects; that the ship sailed from Canton towards 
Hamburgh with the goods on board in January I 797 > having 
on board a passport duly made out and granted according to 
the form annexed to the treaty of commerce between France 
and America, and during her voyage was captured by a French 
ship of war, and carried into Nantz ; where proceedings being 
instituted before the ti'ibunal for determining questions of 
prize, the ship and cargo were condemned as prize.” The 
sentence began with the following considerations : “ Consider- 
“ iug that although it appears by reading and examining the 
“ documents, and by the declaration of the captain, super- 
“ cargo, and the greatest part of the crew, that the ship Con- 
federncy has not ceased to be neutral property, and bclongi?ig 
to neutral citizens and subjects of the United States of Ame- 
“ rica : considering that although by the same documents 
“ and declarations, it is equally evident and proved, that the 
“ goods shipjK’d were laden ty neutral citizens for account of 
“ neutral citizeris : considering that, notwithstanding these 
“ favourable presumptions, nothing can exonerate the cap- 
“ tain and supercargo from having regular dispatches, in 
“ order to prove the neutrality of the ship.” The sentence 
then proceeds to recite certain French ordinances, which de- 
clare to be good prize all neutral vessels not having on board 
a list ol' the crew attested by the public officers of the neutral 
places. It then says, “ considering that so I’ar from derogating 
“ from the general regulations for all nations in favour of the 
“ Anglo-Americans by the treaty of February 1778, it impti- 
“ citly subjects them to it by the 25th and 27th articles, 
“ which oblige them to conform to the model of the pass- 
“• port annexed to the treaty.” It also states a law of 
the. Convention, and another of the Executive Directory of 
the 12th Ventosc, of the 5th year, which latter recites the 
ordinances of 1744 and 1778, and declares that all American 
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vessels shall in consequence be good prize, wliich shall not 
have on board a list of the crew in due form, such as is 
prescribed by the model annexed to the treaty between 
France and America of 1778. The sentence then concludes 
thus : “ The tribunal, in conformity to the above-mentioned 
“ laws and regulations, and particularly the decree of the 
“ Executive Directory of the lath^Vw^ose, 5 th year, adjudges 
“ and declares the validity of the prize of the foreign sliip the 
“ Confederacy^ and all the goods and efiPects composing the 
“ lading or cargo of the ship, in d( fault of the captain and 
“ supercargo being regular in their list of C7-exo and dispatches” 
The special verdict also found that ships belonging to America 
never did at any time prior to the capture in question carry 
with them lists of their ci’ew attested in the manner required 
by the ordinances referred to ; and that Amei'ica has always 
insisted, and still insists, that her ships are not, by treaty or 
otherwise, bound or obliged so to do. 

This special verdict was argued several times upon the 
various points that arose upon it ; and the judges afterwards 
delivered their opinions unanimously, as to this point, in fa- 
vour of the assured, namely, that the French sentence did not 
decide that the ship was not neutral. 

Lord Kenyon said, — “ After the greatest attention I have 
been able to bestow on the subject, I adhere to the opinion 
that we gave in the case of Pollard v. Bell, and that decision 
is directly in point to the present case.” His Lordship then 
adverted to particular parts of the sentence, which it is unne- 
cessary here to consider : but concluded that it was manifest 
from an attentive consideration of the whole sentence, that 
the single ground, on which it proceeded, was that mentioned 
in the concluding part of the sentence, namely, defndt of 
‘‘ the captain and supercargo being regtdar in their list of cre^ 
“ and their dispatches.” Now that is neither required by the 
law of nations, or by the treaty between France and the 
United States of America, and it is found by the verdict that 
all the requisites of that treaty wore complied with. 

Mr. Justice Grose concurred. 
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Mr. Justice Lomence. — “ The only remaining question is, 
Whethei' or not it 'ssiere decided Inj the foreign sentence that the 
ship was an American ? It was tletermined in the case o<’ 
Pollard V. liell^ that a sentence of condemnation for violating 
the ordinances of one nation, not udo[)ted by the treaty be- 
tween that nation and the country, of which the owner of the 
{)roperty is a subject, will not prevent the assured recovering 
on the policy, on the ground that such sentence negatives the 
■warranty of neutrality. But the attein[)t on the part t)f the 
defendant here is, not so much to dispute the authority of 
that case, as its application to the case before us. However, 
I am of opinion, that, on the whole, we must consider that 
the foundation of this sentence of condemnation was the vio- 
lation of French ordinances on!}', and consequently the case 
of Pollard v. Bell is a direct authority for the present.” 

Mr. Justice Be Blanc. — “ It only remains to be considered 
whether Oi' not the warranty that the ship was an American^ is 
negatived, by the sentence of condemnation. Wc must look 
to the coocluding part of this sentence to see the grounds on 
which the foreign court professed to decide. If that determi- 
nation had been foitnded either on the law of nations, or on the 
treaty subsisting between France and America, we could not 
have enquired whether or not that court had f( rined a right 
decision. But if we see that that court condemned the ship 
and cargo, neither on the law of nations or on the treaty be- 
tween America and France, then we are bound to declare, that 
such a sentence is not conclusive on the parties to this action : 
it does not affect the question respecting the warranty of nen~ 
Itality. And 1 thitik the sentence is founded sim{)ly on ah 
infringement ol’ the French ordinances which are particularly 
pointed out in the sentence, and not on any breach of the law of 
nations or of the treaty between France and AmericaP 

Judgment for the plaintiff. 

In a subsequent case upon a special verdict, the insurance 
was on a ship and goods, the ship being in fact an American, 
but not warranted to be so, and the case seems to turn, not 
on the point of enemy’s property, but on this, whether the 
ship was documented as an Americc i ship ought to have been 

according 
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according to its own laws and its treaties with other countries. 
She was provided with a passport, such as is constantly used 
by all American ships, and all other usual papers, and a new 
muster-roll, made upon oath before the Lord Mayor of Lon- 
f/ow, several of his original crew having died, but all the new 
men being Americans^ and signed and certified by the 
American minister, having left the original hiuster-roll with 
the said minister. The ship sailed from ijondon bound 
for C7iarlrsfoxvn, the voyage insured, and was captured by a 
French privateer and carried into L'Orient. The sentence of 
the first tribunal stated the cjiu!stions of law to be, AVliethei' 
the new muster-roll was in the legal form to supply the 
first list? And secondly, AVhether the bills of lading and 
other papers touching the cargo prove the neutral property 
of it ? It then proceeds with various considerations, of vit.- 
latod ordinances Juhj 1778, and a decree of the Executive 
Directory promulgating the ordinances of 1744 and 1778, 
and decrees the ship and cargo to be good prize: although 
one of the considerations is to this effect, considering in law 
that the register and sea-letter jnove the American properti/ of 
the shipy but the log-book proves that the passport has served 
for several voyages, contrary to the. J'urmal regulations of the 
/\lh article of the ordhiancc of July 1778. From this sentence 
the captain appealed ; but the superior court declared the 
former sentence valid, adding to the former ordinances a laxx) 
of the 2yth Nivosc last, expressing, “ the state of ships in 
regard to what concerns their neutral or enemy’s (juality 
“ shall be determined by thc^ir cargo ; therefore every vessel 
met at sea laden entirely or in part xeith goods the j^eoduce 
“ of Fngland, shall be declared laxiful prize, vehaever may he 
the ovcner.” 'Fhis special verdict was argued three several 
timdS at the bar, and the Court took time to consider of their 
opinion, it appearing that the main difficulty of the case 
turned upon the question of an implied warranty, there 
being no cx[)ress one. 

The Court did not decide that point, for they w'ere ulti- 
mately of opinion, as was declared by Lord Kenyon in pro- 
nouncing their unanimous judgment, that supposing an im- 
plied warranty did exist, the sentences did not negative suck a 
‘vearranty, both the sentences appearing manifestly to luive 
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proceeded on the ground of a breach of French ordinances, 
which were contrary to the treaty between the two countries, 
were not adopted by it, nor is the condemnation expressed by 
the sentence to have been for acting contrary to the treaty. 
Judgment for the plaintifl’. 

But where the foreign sentonce professes to proceed on the 
gi'ound of an iiffraction of treaty, such sentence is conclusive 
against the warranty, altliough inferences were drawn in such 
sentence from ex 'parle ordinances in aid of their conclusion 
th'at the treaty was broken. 

The judgments of the Court of King’s Bench, when so de- 
liberately considered, as those just recited, seldom require 
illustration or confirmation : yet as a case has lately occurred 
in the Privy Council, upon an appeal from the court of the 
Recorder at Madras^ in which the case of Pollard v. 
and the priiieiplcs there laid down Avere much debated at the 
bar, and a very learned judgment pronounced by Sir WiUian 
Grants the Master of the Rolls, the Board consisting at that 
time of himsoifi Sir Scofl (the Judge of the High 

Court of Admiralty), Sir William Wynne, (the Dean of the 
Arches), and Lord Glenbenrie, it is thought pu'opcr to insert 
that decision here. It is true the judgment was pronounced 
in favour of the underwriters: but upon sulvcrting to the 
grounds of the decision it will appear, that their Lordships 
so determined because they were of opinion that the sentence 
of the Court of Admiralty liad expressly decided, that llw 
-property tc-as not rieulral, and of course Ijad negatived the war- 
ranty of neutrality : and even if their I^ordships had erred in 
supposing the Court of Admiralty to have decided that point, 
still their decision would not negative any principle of law, 
as established by former cases. 

It was an insurance effected at Madras by the appellanifs on 
account of ihe Swedish Asiatic Company, on the hWipJieschiiion, 
Captain Neale, and the insurance was declared to ho on goods, 
as interest may appear, and warranted Swedish jn-nycrtii. The 
ship sailed with a valuable cargo, and being obliged to put 
into the hie of prance for refreshment, the ship and cargo were 
there seizerl a.; pri/.e, and ultimately condemned. Tlie tri- 
bunal 
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bunal of commerce in the Isle of France^ after enumerating 
the various papers and documents found on board, proceeds to 
state, “ That the legal questions for investigation and decision 
“ arc, first, Wlictlier the proceedings in regard to the fact of 
the seizure of the ship were carried on agreeably to the 
“ terms of the laws relative to proceedings in matter of prize? 
“ 2d, Whether by the papers composing the said proceedings, 
“ and there producetl by the respective parties,’ and also from 
“ the objections and exceptions severally taken, and by the 
“ terms of the regulations and ordinances made on the subje'ct 
“ of the navigation oi' neutral vessels in time of war, the said 
“ ship ami her cargo must be considered as cnc?ny’s prvjuTfp, and 
“ as such confiscated to the use of the republic ; or •vohether on 
“ the contrary the said, ship and her cargo must be considered as, 
“ Swedish proper,'//, and restored to the claimants?” The sen- 
tence as to the seeonc! question proceeds thus : — “ Considering 
that it appears, as v, ell by the confession of the master on his 
examination, as by the declaration of the passengers and others 
of the crew, that he is an Englishman by birth. Considering 
that the character of a naturalized Swede, adopted by' him in 
the proceedings cannot be legally entertained; seeing that in- 
stead of providing by letters of naturalization from the King of 
Sweden, he only produces an act of his having taken the oath 
on the 14th July 1795, belbre the Burgomasler of 
which is insnflii'ient, by reason that every act of nation.ality or 
neutralization can only be proved, according to the usage of the. 
Fiuropean powers, by an act issued by the prince himself. Con- 
sidering that, even though this certificate of the oath having 
been taken, should be considered us equivalent to letters of 
naturalization, granted by' the King of Sweden, it would want 
the condition recjuired by law for its validity, as it could only 
have been made two years subsequent to the declaration of war 
with England, and would consequently be directly opposite to 
the words of the 6th article of the regulation of neutrals in 
1778, which are as follow : ■ — “ No regard will any more be 
“ paid to passports granted by neutral powers or allies, as well 
“ to owners as masters of ships, subjects of states in enmity 
“ with His Majesty, if they are not neutralized, or have not 
“ transferred their property to the states of those powers three 
“ months before the first of September of the present year.” 
Considering that it also appears, as well by the proceedings, as 
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by the declaration of the crew, and that of Mr. Gordon^ that 
the said Gordon is a Scotchman^ consequently an enemy ; that 
he was second captain on board the said ship Resolution ; and 
that he certainly exercised the functions thereof from the 
period of his leaving Ivurope, and during the whole of tlie 
voyage ; that this first officer was shipped at Guernsey, with- 
out any of tlie forms prescribed by law being observed, for 
proving the disembarkation of the person mejitioned in the 
muster-roll, as likewise the necessity of re;)1acii;g him with an 
ofllcer of an hostile power. Ctms'dering that the regulation 
of I 778, declaring lawful prize foreign vessels, on board of 
which there shall be a su|)ercargo, merchant, clerk, or jminci- 
pal officer of an enemy’s coimtr y, save in those cases as ex- 
ccptc^l in the roth article, where the papers shall prove by 
documents fouiid on board, that they were unricr the necessity 
of taking on board chief officers or sailors, at the ports they 
put into, to replace ihosc belonging to a neutral country, 
which died in the course of the voyage; and the defendants 
do not in any manner pro'.e if, agreeably to the directions 
and regulations. Considering that the general invoice and bill 
of lading produced hy the captain, the particular invoice of the 
cxirgo made by Kindoslci/, (Ja/t.s, and Company, and Colt, Day 
and Company of Madras, being unsigned, cannot be received 
by the Court conformably to the 2d article of the same regu- 
lation. Consideiing that the papers produced by Captain 
Neale, as 'jcell to establish the pi etended character of an Ameri- 
can, as likewise to prove the existence of the necessity he was 
in to replace, at Guernsey, the first officer inserted in the 
muster-roll by Mr. Gordon, arc neither sufficient nor legal ; 
mid that even admitting them to be so, they could not be re- 
ceived by the Court, by resison that they were not delivered 
vvitliin the time prescribed by the terms of the iitli article of 
the same regulation. Considering that the cargo shipped by 
Harrop and Stephenson of Tramjucbar, is lor account of the 
ojx;rations of the ship Resolution, as appears by account cur- 
rent of the said gentlemen, of the 29th March 1797. Con- 
sidering finally, tfiat the King’s letters of the 23d of May 1780, 
issued by order of the colonial assembly, and registered in the 
Tribunal, as forming part of the rcgidation of 1778, has no 
other object than to maintain the directions of the regulations, 
and to rcc'nnmcud circumspection to captains of armed ships 
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towards neutral vessels, livei'y thing considered^ the Court 
administering justice, and without paying attention cither to 
the points and demands, or to the matters of nullity contended 
for by the defendants in regard to the proceedings taken by 
the justice of peace, declare the seizure of the ship Resolution 
to be good and lawful, order the said ship and cargo to be 
condemned for the use of the republic.” , 

This case came on to be tried on the plea side of the Re- 
corder’s court at Madras and a verdict was given for the 
appellants, subject to th» opinion of the Court upon a case 
reserved upon the single point as to the eflect or operation of 
the sentence of the Court of Adiniraity in the Isle oH Fratice, 
the Recorder (Sir Thomas Strange, now Chief Justice of the 
Supreme Conit of Judicature lately constituted at Madras) 
being of opinion at the trial, that independently of the Trench 
sentence, the appellants had made out a sufficient case to 
entitle them to a verdict. Ujton the argiuncnt of this case. 

Sir Tlnmias Stra7igc gave judgment for the respondents, 
stating as the ground of his decision, that the Admiralty 
Court had considered the question, whether the property was 
enemy’s or neutral, and had condemned it as enemy’s, and 
consequently the warranty was conclusively disproved by that 
sentence. 

From this judgment the present appeal was brought, and 
after elaborate argument at the bar, the Lords of the Privy 
Council dismissed the appeal, and their judgment was pro- 
nounced by 

The Master of the Roils. — “ It is necessary to make a sir William 
few observations to shew the grounds upon which our opinion 
proceeds, confirming the judgment of the Recorder of the 
court at Madras. 

“ The opinion, which we have formed as to the effect of 
the sentence of condemnation, makes it unnecessary for us to 
go into the consideration of all the questions that have been 
raised in the course of the discussion. With regard to one, 
which was stnrtctl towards the conclusion of the argument. 

Whether a sentence of comlcmnation in an admiralty court 
can ever, in a court of common law, be held to ^sifv u 

war- 
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vviuTaiity in a policy of insurance of one who is no party to it? 
I rliink it is not open to make that question. Till now, no 
objection has been made, on the part of the appellants, to the 
sentence as evidence^ their gravamen was, not that it was re- 
ceived for the purpose for which it uas offered, but that 
being received, it did not shew that the condemnation pro- 
ceeded on the |Troiind of enemy’s property : that was the sole 
question agitated in the Court below. Supposing it had been 
open to raise that question, 1 conceive it must liere at least 
have beon raised in vain; for sitting here as a court of ap- 
peal from a court of nmnicipal law, we must deckle ac- 
cording to those rule.., wliich we find established for courts 
of municipal law ; and therefore wc must decide a (juestiou 
on a policy of insurance, in the same manner as we fiutl a 
court in IVeslminster-fuiU would have decided such a question. 
Now it is quite clear, that from the time of Lord Hale down 
to the present period, it has been scuttled that a sentence of 
condenmution in a court of Admiralty is conciusive. When 
it px’occcds on the gi'ounds of enemy’s property, it is conclu- 
sive that the property docs belong to enemies, not only for 
the immediate purpose ol‘ such a sentence, but it is binding 
on all courts and as against all persons. This has been so 
ciparly understood, that it was not even controverted in the 
case of the Dutchess of Kingston, where the conclusive effect 
of all sorts of cvidcjice was so ably discussed. It was ad- 
mitted that the sentence of a court ol Admiralty, proceeding 
in rem, must bind all parties — must bind all the world. 
Now taking a sentence to be conclusive, when it has distinctly 
dotertnined, that the property belonged to enemies, a question 
is made, Whether this sentence, is to produce this effect? It 
is saiil evejy sentence of condemnation does not produce that 
effect ; because by a great many decisions, it has been now 
established, that if it clearly appears, on the face of the sen- 
tence, that it was not on the ground of enemy’s property that 
the condemnation proceeded, but that the Court bottomed 
itself on some distinct ground, in that case, the warranty of 
neutrality is not necessarily falsified by such a sentence of 
condemnation ; and certainly there are several cases that have 
so decided. I have looked at them all, and not one of them 
will be contradicted by our decision on this case. It is 
generally to be presumed, that auch sentences proceed on 
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legitimate grounds ; and therefore they are in general con- 
clusive proof, with respect to the property; negativing the 
warranty of neutrality, and proving the propriety of the con- 
demnation. Hence it follows, that it does not lie on the 
party producing the sentence, to shew' that it has proceeded 
on the ground of enemy’s property ; but it is incumbent on 
the other party, who objects to the sentence, to shew that it 
proceeded on some other ground. That Intake to be the 
effect of these decisions ; and therefore it is necessary here to 
shew some distinct and collateral ground, on which the sen- 
tence has proceeded, leaving the question of property entirely 
undetermined : and accordingly in every one of the cases, in 
which the effect contended for b}' the uncierwTiters has been 
denied to a sentence of condemnation, tlie court of common 
law has thought itself warranted in coming to this conclusion, 
that the sentence itself shews that the question of property 
was not, and was not professed to be, decided by the Court 
of Adrnii’alty. What is the case here? The Court expressly 
tells us, what the questions w'cre which they had to decide — 
One question was, “ Whether the proceedings were regular ? 
“ The other (juestion w'as, Whether by the papers composing 
the said proceedings, and there produced by the respec- 
“ tive parties, and also from the objections and exceptions 
“ severally taken, and by the terms of the regulations and 
“ ordinances, made on the subject of the navigation of neutral 
“ vessels in time of w ai’, the said ship a, ‘id cargo must he con- 
sidered as enemi/s property, and as such confiscated to the 
“ use of the republic ? Or whether, on the contrarj', the said 
“ ship and hei' cargo 7nust he considered as Sioedish property, 
“ and restored to the dcjendaiits 

“ Whethei’ it was to be confiscated, according to that state- 
ffient, depended, as they say, on the question, Whether it was 
the property of enemies or of neutrals ? If it was property 
of enemies, then it was to be confiscated, but if the property 
of neutrals, it was to be restored to the defendants. Then 
we find them determine, that it is to be confiscated for the 
benefit of the republic. Now we must strain very hard to make 
them contradict themselves in pronouncing the sentence of 
condemnation, if we say that they did not mean to determine 
any thing with respect to the properly, when, at the same 
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moment, they said, the sentavee depended entirely on the question 
of property. It is said, it appears from one of the reasons 
of tlieir decision, that they must have proceeded on the 
ijrouud of their own ordinance, particularly on the ordinance 
of 1778, which declares, “that the circumstance of having 
“ a supercargo or chief officer on board belonging to an 
“ enemy will be a sufficient ground of condemnation.” Now, 
supposing for a moment, it was chiefly, for certainly it was 
not solely, throftgh that medium, that they arrived at the con- 
clusion that it was enemy’s property, would that have been 
sufficient to authorise us to treat the sentence as inconclusive? 

“ Supposing they had stated the lacts of the case, without 
any relcrencc to the ordinance, could any man say that these 
facts were so irrelevant to the conclusions they have drawn of 
enemy’s property, tl)at a court of common law would have 
thought itsell' at liberty to go into the question and see 
•whether the coiielus/on -was ^warranted or not •’ The Court of 
King’s Bench has always disclaimed such a jurisdiction, 
'riien docs it vitiate the sentence, that a court of competent 
jurisdiction has said there is an ordinance, which warrants 
and supports such a sentence ? These ordinances have been 
misunderstood ; sometimes by the courts of Admiralty them- 
selves in France, and even (sometimes) by the courts in this 
country. The courts of Admiralt}' in France, have some- 
times considered these ordinances as making the law, and as 
binding on neutrals, and therefore have sometimes declared 
in the same breath that the property was neutral, and yet that 
it was liable to condemnation. Whereas all that was meant 
by those ordinances, was to lay down rules of decision con- 
formable to what the lawyers and statesmen of th'e country 
understood to be the just principles of maritime law. When 
Lewis the 14th published the famous ordinance of 1681, 
nobody thought that he was undertaking to legislate for 
Europe, merely because he collected together, and reduced 
into the shape of an ordinance, the principles of the marine 
law' as then understood and received in France. I say, as 
understood in France, for although the law of nations ought 
to be the same in every country, yet as the tribunals which 
administer that law are wholly independent of each other, it 
is impossible that some differences shall not take plape in the 
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manner oi“ interpreting and administering it iji the different 
countries winch acknowledge its aiitliority. Wh'ktever may 
have been since attcmptetl, it was not, at the period now 
referred to, Supposed that one state could make or alter the 
law of nations : but it was judged convenient to declare cer- 
tain principles of decision, partly for the purpose of giving an 
uniform rule to their ow'ii courts, and partly for the purpose 
of apprizing neutrals what that rule was. And it was truly 
observed at the bar in the course of the argument, that it lias 
been niatlcr of complaint against us, (how justly is another 
consideration,) that we have no such code, by which neutrals 
may learn how they may protect themselves against capture 
and condemnation. Now this court in this case seems to me 
to have well and properly understood the elfect of their own 
ordinances. T/icj/ have not taken them us positive laves binding 
on neutrals, hut they refer to them as establishing legitimate 
presumptions, from xdiith theij are voarr anted to draxo the con- 
clusion, that is nceessarp jbr them to arrwe at, before they are 
entitled to pronounce a sentence (f condemnation. 

“ Supposing the}’ had only staled the facts, as they are 
now before us, are they to be considered as so irrelevant, that 
a court of common law would say, “ This sentence is repug- 
“ nant to justice, and is unwarranted on the ground on which 
“ it has procecdetl ?” [The Master of the Rolls here enume- 
rated the facts ajipcaring on the French sentence, supposing 
them to have occurred in a British court oi' Admiralty, anil 
then proceeded.] “ Sujiposing all these circuinstances to be 
brought before a court of Admiralty in this country, 1 think 
it ivould be questionable, w hether they would have; permitted 
further proof: I apprehend the property would hardly have 
escaped condemnation in the first instance. What is the re- 
sult of all the cases that havi* been determined ? from them Vide his 
all, Mr. Justice he Blanc collects this principle, namely, lhat a 
sentence of a conirl of Admiraltif is conclusive as to all it pro- Bell. 
fesses to decide. Now is it possible to say, that this Court did 
not profess to decide, whether this was or was not enemy’s 
property ? It was the only question they iliil profess to decide, 
lor tJiere is no other question stated by them upon which 
their decision could proceed, except that of, Whether the pro- 
pariy belonged to enemies or neutrals ? And therefore w’c do 
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not only not contradict any case, that has been decided, by 
affirming the judgment of the Court below; but we are bound 
so to do, by all the principles of these cases : and we should 
contradict them if we did not affirm the sentence of the Court 
of Madras'* 

Lord Glenhervie. — “I only wish to make one observation 
on the case of Pollardv. Bell. It seems quite otherwise as to 
the fact in that case, from this which has been so ably stated 
here ; and I entirely conctir in opinion, as it has been now 
delivered. In the case of Pollard v. Bell, the French court did 
not prof ess to go on the ground of enemy* s proper: -i. Here i icy 
do profess to go on the ground of enemy* s proptrly. Whether 
they ought or ought not to have contc to this conclusion is 
another que.stion, but it is clear that in PothuJw Bell, that 
particular court did not do so : it did not (Iccide on the ground 
of enemy’s property or not ; but they declare merely^, that the 
ship is confiscated because she had a belligerent ca])tain or su- 
jiercargo on board. Now that being the ca^e, and the sen- 
tence not having so professed to proceed, the very first fact 
that was stated in that case was, that the ship xeas neulral 
pi opeiiy. The warranty was on the ship, though the in.surance 
was on the goods on board ; that being so, it appears that that 
case is not at all on the facts of it resembling this.” 

Sir JVilliam Scott. — J’Voin the case of Pollard v. Bell, it 
appears clearly, that the French court of Admiralty had been 
guilty of great inattention in their own edicts ; but by this in- 
accuracy they brought the facts out dist'fnctly to the view of an 
English court of common law, and thereby enabled them to 
give the decision they had given.” .Judgment affirmed. 

In a still more recent case, one of the points was, as to the 
conclusiveness of an Admiralty sentence. Mr. Justice Z/Cti?- 
rence and Mr. Justice Le Blanc said, that, after the repeated 
determination!) on the subject, they could not allow the question 
to be again argued, unless the matter could be carried by ap- 
peal to the House of Lords, which, in the present case, it 
could not be, from the shape in which that cause stood before 
the court. 
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But the point was at that very time depending in the House Lothian & 
of Lords, upon an appeal from Scotland ^ and upon the second Henderson 
hearing of which, all the Judges were summoned. I was one and another, 
of the counsel, and, by the express order of Their I.ordships, in Puh 499. 
order to set this point at rest for ever, we were desired to argue ^ 
at the bar the question of the admissibility in evidence of a sen- 
tence of a foreign Court of Admiralty, in an action upon a 
policy of insurance, in order to falsify a warranty of neutrality. 

And after mature deliberation, although there' was some dilFev- 
ence of opinion about some special circumstances, all the Judges 
were unanimous in declaring, that after the continued practice 
which had taken place from the earliest j)ei i(Hl, in which, in 
actions on policies of insurance, question'^ had arisen on war- 
ranties, to admit such sentences as evitlence, not only as con- 
clusive in 7 eniy but also as conclusive of the se’.er 'J. matters 
they purpose to decide directly, it w.as too late to exa'nine the 
practice of admitting them to the extent, to which they had 
been received, supposing that practice might have at first ap- 
peared to have been doubtful, iqton the argument, that, on 
the authority ol those decisions, men had acted lor a long se- 
i'ies of years, and entered into co'ttracls t>l’ assurance m tin’s 
country, with a perfect knowledge of such decisions, and in 
expectation of the questions arising out of such contracts, to 
which such decisions are applicable, being ruled by them. 

And as to the '■upposed imecrtainty that had prevailed in our 
Courts upon the ecus) rueti on of foreign sentenees, Lord 
Alvanleij, Chief Justice of the Court of Common Pleas, said 
the doctrine laid down in Kind( rsL i/ v. C/z^we (sujmi) appeared 
,.0 him best calculated to do awav that luicerluintv. 

Lord FJlenborov'^h, Chief Justice of the King’s Bench, who 
was necessarily absent at GuiUl/ndl wheji the Mouse t)f Lords 
decided the cause Lothian v. Ilrndcrson^ but whose concur- 
rence in the Judgment then pronounced was declare*! by Lord 
Eldon (Lord Chancellor), had soon after an opportunity of 
declaring from the Bench of his own Court what lie conceived 

o It 

to be the efl’ect of that decision. In delivering the jiidguient ou-Ktone 
of the Court in Bolton 'i. Gladstone, Mis Ltn dsliip said, Since 5 J--''- !v 5 - 

the judgment of the House of Lords in Lothian v. JIcnder- 
“ soti, it may now be assumed as the settled doctrine of a 
“ Court of English law, that all sentences of foreign Coui f ; 
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“ of competent jurisdiction to decide questions of prize, are 
“ to be received here as conclusive evidence in actions upon 
‘‘ policies of assurance, upon every subject immediately and 
“ properly within the jurisdiction of such foreign Courts, and 
“ upon which they have professed to decide judicially.” 


i'lsner, V- 

Ogle, Sit- 
tings ait. 
Tun. i8oS. 
I C.'jmp, 

N. l>. Cas. 
41^. 


But they must decide upon the point distinctly, in order to 
affect a warranty or representation in a policy of insurance. 
I'hat they meant to decide the point is not to bo collected by 
inference or argument, but by specific affirmation. Lord 
-Ellenborough so declared on the trial of an action on a policy of 
insurance on the ship Juno, represented as an American, at and 
from London to Africa, during her stay and trade there, and 
from thence to her port or ports of discharge in the West-In- 
dies. 


The ship was captured by a French privateer, carried into 
Martinique, and there condemned in theV ice- Admiralty Court. 
To falsity the representation of neutrality, the defendant now 
gave in evidence the septence of condemnation. This stated, 
“ that it resulted evidently from the papers on board ; that the 
“ expedition of the said ship Juno, her cargo, and the opera- 
“ tions of her captain on the coast of Africa, were for account 
of the brothers Geddes, merchants of London, ^xiho had, to 
masque the English property of this outft, horronxsed the 
American fag and passport of the said ship luno, and taken 
“ for their agent and partner in this expedition Captain Fischer, 
'•' furnished ‘vcith a certifeate qj'a citizen of the United States.” 
The sentence afterwards went OJi to declare as good and valid 
prixG the slave ship Jiiiio, and to confiscate the said ship and 
her cargo to the profit of the captors, without stating any spe- 
cific grounds for the condemnation. 

Lord Elle?! borough. “ We shew a sufficient respect loi’ 
French .sentences, if wc attach cj cdit in our Courts to what thc\ 
distinctly say. It i.s often painful to go this length, consider- 
ing the piratical way in which they proceed. But this sentence 
tloes not say that the ship was not American ; and it is not 
to be considered as evidence of what it does not specifically 
affirm. I dare say such sentences will be positive enough in 
futuic, since those who frame ihcm arc disposed to consider 
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every thing as good prize against all mankind. When they 
do speak out, I will give them the same effect here which they 
receive in other places. But there is no proof in the present 
case that the property was not American^ although such au in- 
ference might be drawn from certain indirect statements in the 
sentence now presented to us.” Verdict for the plaintiff. 

In the ensuing term a motion was niade for,a new trial ; and Mich.T. 
it was contendetl by the counsel for the defendant, that it neces- 
sarily resulted from the terms of the sentence of the French Ad- 
miralty Court, that the ship Juno and her cargo were not Arne- 
ricatif although this was not positively averred in any part of 
it; and that, according to the principle of former decisions, 
the sentence of a foreign Court of competent jurisdiction must 
be taken as conclusive evidence of the facts upon which it evi- 
dently proceeds. 

Lord Flletiborough. “ I must look at the adjudicative part 
of the sentence ; and there I find nothing distinctly stated as 
to the ship or her cargo not being Amei'ican, Is there any case 
in which it has been held that .fudges must fish for a meaning, 
when a sentence of this kind is produced to them. Here the 
foreign Court seems i.ot to have any settled opinion upon the 
subject, and not to have known or cared on what grounds it 
proceeded to a condemnation. It is by an overstrained co- 
mity that these sentences are received as conclusive evidence of 
the facts which they positively aver, and upon which they spe- 
cifically profess to be founded. 

The other Judges were of the same opinion, an<l the rule was 
refused. 

The general result of all these cases seems to be thjs, that 
w'herc a man has w'arranted, by his contract of insurance, that 
his property is neutral, and the belligerent country condemns 
that very property as belonging to an enemy, however absurd 
that decision may be, this is conclusive evidence that the war- 
ranty contained in the contract is false : but if the belligerent 
country condemn as prize, not adverting to the question, of neu- 
trality at all, but stating the ground to be a violation of some 
rule, which they have adopted for their own government in the 
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decision of questions of prize, it may or may not be a just 
ground of condemnation as between the belligerent and the 
neutral, but it cannot at all operate to prove the truth or false- 
hood of a fact, asserted in a contract of insurance, and which 
may be perfectly true, quite consistently with the justice of 
their decision. The following case proceeds entii’ely on this 
principle ; for the French sentence does not once mention the 
question of neuti'ality. 

Calvert V. In an action on a policy of insurance on the captain’s goods 
7 Term private adventure, warranted American property, on board 

Rep. 513. the ship FriendS) at and from London to Virginia, a sentence 
of a Court of Admiralty was produced, which was to 

the following effect; “ Forasmuch as the true destination of 
“ the ship was for the English islands, having been hired and 
loaded at London, and that there has been found on board 
“ her 3 o barrels of gunpow’der ; the Court declares the said 
“ brig Friends, together with her cargo, a good -prize.'* 

The Court of King’s Bench held that this sentence was not 
conclusive against the warranty of neutrality, the facts of the 
case and the reasons expressly given, leading to a contrary 
conclusion. If th# sentence, indeed, had condemned the 
goods, because they were the property of an enemy, that judg- 
ment w'ould have been conclusive, but they have given other 
reasons for their I'cntence. 


The following case upon the forfeiture of neutrality has been 
asto one of the main points of it, namely the right of nations 
at war, to search neutral ships, overturned by a decision of the 
High Court of Admiralty, and also by one in the Court of 
King’s Bench. 


SaIo’JccI V. 

Joliiisoti, 
B. R. Mil. 
Gctt. 3. 


It was an action brought upon a policy of insurance on the 
ship Thetis, a Tuscan ship, 'U'arranted neutral. At the trial a 
verdict W'as found for the plaintiffs, subject to the opinion of 
tlvc Court, upon a case stating, That the plaintifls were Tus- 
can subjects resident at Leghorn, and the sole owners of the 
ship in question : that the ship, having neutral goods on board 
consigned to London, was captured off the coast of Barbary by 
a Spanish vessel. Thai she was cptried into Spain, and thei-e; 

condemned 
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condemned as prize; which sentence upon appeal 4o a su- 
perioi’ Court, was reversed : but upon further appeal, the last 
sentence was reversed, and the first confirmed. 'Fbat, the 
grounds of condemnation were two; ist, That the ship Thetis 
refused to be searched, and resisted with force, havmg fired at 
the ship oi \\\e Spaniard, and continued firing, alter the Sjxmish 
colours were hoisted ; 2 d, That the Thetis had no charter- 
party on board. The captain answers these two grounds thus : 

1 st, That he resisted and fired, the Spaniard hilving hailetl him 
under false colours ; 2 d, That he had taken the gootls on 

board by the piece, and that she was a general ship ; in which 
case a manifesto was sufficient, without a charter-party. The 
sentence of the last Court admits the ship to be neutral ; for it 
states it to be “ the ship Thetis, a Ttiscan ship, %cT but con- 
demns her as good and lawful prize. 

Lord Man^eld was absent at the argument of J^is case. 

Mr. Justice WiLIes. — “ This is clearly a neutral ship. Some- 
thing was said in argument about barratry ; but I do not think 
the act of the captain in this case amounts to that ofiencc. 

The second ground of condemnation is given up by the coun- 
sel; and the remaining question is, win ther llu' caphiin has 
been guilty ol'such a breach of neutrality, a5» shoidd ailect the 
owners. If a ship be neutral, and she be stopped, iho^^e who 
stop her must pay for the detention. Bm it s-nd >he must 
stop to be searched. I lind no auihoruj Idr such a position- 
Besides, the circumstances arc very suspicious. The captain 
seems to have acted properly. Stoppage is aUva\s at the peril 
of the captors.’" 

Mr. Ashhurst . — 1 take the prihci|)ie laid down at 

the bar to be true, that a ship warranu'd neuiial must conduct 
herself so as not to tiirtcit her ncuiraliiy. Bui the l!ict>of this 
case do not admit of the ajqilicatioii. I do not inul iliat a 
neutral ship must submit to be .seaichcd. It rather an act 
of superior force, always resislfd when tlK‘|ait\ abie; and 
the ri^ht falls within lids position, that the .searclua* does it at 
his })eril. If he find any thing contraband, or the pi « pci tv of 
an enemy, he is juslilied; if not, lu; pays costs. ih any 
thing to justily tlic search in this case? Certaiuly not, for the 
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cargo w.i-^ neutral. As to the next question, her not having a 
charter-party, this clearly is not required by the law of nations ; 
anti it appears from the case that she was a general ship, and 
although it may be contrary to a 'particular ordinance of Spain 
to sail without a charter-party, other nations arc not bound to 
take notice of such ordinance, unless in virtue of some treaty 
subsisting between two states, by which they submit to be 
bound by such ordinance. That is Jiot the case here, and 
therefore it falls within one of the perils insured against.” 

' Mr. Justice Buller . — “ It is not necessary to give an opi- 
nion as to barratry; but I take it to mean a wilful act of the 
captain to the injury of the owners. This would have been 
liarratiy, if it had been an act, which forfeits the neutrality. 
I do not agree that the property must continue neutral during 
the whole voyage. If it be neutral at the time of sailing, it is 
sufficient; a||d if a war break out next day, tlie underwriter is 
liable. The answer given to the claim of search is conclusive, 
that the party does it at his peril; just like the case of Custom- 
house ofliceiT. The practice of the Admiralty confirms it; 
fur they give costs in cases of improper detention : which they 
would not do, if neutral ships were, at all events, liable to be 
stopped. Detention by particular ordinances, which do notform 
a part of tlie lav/ of nations, is a risk within the policy. At 
first I compared tin’s case in my own mind to that of an illegal 
voyage; but they arc no way similar ; for a shi}) is only bound 
to take notice of the laws of the country she sails from, and of 
that to Mhich she sails; but not the particular ordinances of 
other powers.” Judgment was accordingly given for the 
plaintik 

This case, thus decided, came under the consideration of 
the Court of King’s Bench in the year 1 799. It was an action 
oil a policy on goods in the ship Dispatch, warranted Danish 
ship and property . The loss was alleged to be by capture. A 
.sentence of a British Court of Admiralty was produced, 
stating, that the said neutral ship Dispatch, with the cargo, 
being Danish projierty, had been under the authority of the 
law of nations and of war, and agreeably to existing treaties, 
stopped and detained by thccommandcr of one of His Majesty’s 
ships, and by him sent towards tl.e port of Mole S. Nicholas, 
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for the purpose of being legally examined^ under the command 
of Barrett^ a midshipman, and two seamen ; and that on the 
near approach to the port, the master, supercargo, and crew 
of the said ship, had, in direct •oiolation and breach of their 
neutrality as Banish subjects, and contrary to the la.’w qf nations 
and the faith of treaties, forcibly rescued and taken and kept 
possession thereof till again captured by a French privateer, 
and she was again captured by oneof His Majesty’s ships i and 
the said neutral ship and cargo were therefore adjudged good 
prize. 

The Court was of opinion, that the sentence of the Court 
of Admiralty Avas conclusive that this vessel had so conducted 
herself as to forfeit her neutrality ; by acting in violation of 
that neutrality, and contrary to the law of nations and faith of 
treaties. That as to the question concerning the right of 
searching neutrals, it was said by tlic Court, that before the 
late armed neutrality it was considered in this country, and so 
decided in many cases, that the rigiit of searching neutrals was 
part of the law of nations : and that such right was supposed 
to be founded on reason. Judgment was given for the de- 
fendant. 

The Court, however, in the above case, said, they did not 
)nean to overturn the case oiScdoucci v. Johnson, for in that case 
the Court of Admiralty had not adjudged, as in the present case, 
that the ship had I'orfeited her neutrality. But the general 
point there mentioned that a neutral ship need not submit to. 
be searched, cannot be supported; for it is laid down in Vaitel, Vattcl, 
that this right clearly exists, without which the commerce of , 
contraband goods could not be prevented. 

Besides which, in a late case in the Court of Admiralty, The Maris, 
Sir William Scott thus states the law : “ That the right of 
visiting and searching merchant ships upon the high seas, tided the 
whatever be the ships, whatever be the cargoes, whatever be 
the destinations, is an incontestible right of the lawfully com- the report 
missioned criiizers of a belligerent nation ; because till they R'^btu-^ 
are visited and searched, it docs not appear what t^e ships, or 
the cargoes, or the destinations are; and it is for the purpose 
of ascertaining those points, that the necessity of this right of 

o o 4 visitation 
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visitation and search exists. This right is so clear in principle 
that no man can deny it, who admits the legality of maritime 
capiiire; because il’you are not at liberty to ascertaii^by suf- 
ficient eiupiiry whether there is property that can legally be 
captured, it is iinp(5b-sible to capture. Even those who contend 
for till' iiiadmisJiiblc rule, lhal free ships make free goods, must 
admit the oxei'cise of this right at least for the purpose of 
ascertaining whtftlier the ships are free ships or not. The 
right is ecjuaily clear in practice, for practice is uniform and 
universal upon the subject, 'fhe many European treaties 
whicli refer to this right, refer to it as pre-existing, and merely 
regulate the exercise of it. All writers upon the law of na- 
tions unaiiiinoiisly acknowledge it, without the exception even 
oi Hu hnvr hi nisclf, the* ffreat champion of neutral privileges. 
In .sh no ina)i in the least degree conversant in subjects of 
th is kind, has c'\«‘r, that I know of, breathed a doubt upon it. 
The right must ninpiestionably be exercised with as little of 
personal haisimess and of vexation in the mode as possible ; 
but softs'll it as nuicb as yon c.m, it is still a right offeree, 
though of liiwlid ibree, something in the nature of civil pro- 
cess, \vJiei(* ii)re(' is employed, but a lawful force, *ii:hick 
mnnot laifiUp hr usis/rf/." In another place, this very learned 
person ackb, d he penalty for tlie violent contravention of 
this right is tin- confiscation of the property so withheld from 
visitation and seurcii.” (a) 

I'hese .are the cases which have been decided, relative to the 
judgments of tbreigu courts being conclusive, and the effects 
wliich tiiev liavc upon the contract of insurance: and from all 
of them it should siem, that this general doctrine maybe col- 
lected: That wli( ie\cr tin* ground of the sentence is manifest, 
and it appears to have proceeded expressly upon the point in 
issue bctwet'ii (he (laities: or wlieaever the semtcncc is general, 
and no special ground is stated, there it shall be conclusive 
and binding, and the courts here will not take upon them- 
selves, in a collateral way, to review the proceedings of a 

(a) I am sorry that I cannot transcribe more of this judgment, so fraught 
with learning, and -o cloijiient in its composition : but it is the less to be 
lamented, a? Dr. Rohinson has gratified the public by publishing it entire, 
as pronounced, in a pamphlet intituled A Report of the Judgment, t^c. on the 
Swedisk Convop. 


forum. 
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forum, having competent jurisdiction of tlie subject -matter. 
But if the sentence be so ambiguous and doubtful, that it is 
difficult to say on what ground the decision turned: there evi- 
dence will be allowed in order to explain. And if the sentence 
upon the face of it be founded upon partial ordinances alone, 
the insured shall not be deprived of his indenihlty; because, 
to use the words of Mr. Justice Buller, any dcti-niion, by par- 
ticular ordinances or decrees, which contravefie, or do not 
form a part of the law of nations, is a risk within a policy of 
insurance. 

If an insured declare upon a total loss by captui’e, and after 
proving a capture shew' thata re-capture took plac(‘, upon which 
proceeclini>;s w'ere had in the Adiniralty, the Court of Coni ii ion 
Pleas held lie cannot recover even the amount of the salva<re, 
proceedings, and sale from the insurers, without proving the 
proceedings in the Admiralty under the seal of that Court, if 
the insurer chuses to insist upon it. 
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CHAPTER XIX. 

0/ Bcturn of Premium. 

• «» 

TT AVING in several chapters spoken fully of the various 
cases, in which policies of insurance are either absolutely 
void, or are rendered of no effect by the failure of the insured 
in the performance of some of those conditions, which he had 
taken upon himself : the next object of our inquiry will be, in 
what cases, and under what circumstances, there shall be a re- 
turn of premium. 

In all countries, in which insurances have been known, it has 
been a custom, coeval with the contract itself, that where pro- 
perty has been insured to a larger amount than the real value, 
the insurer shall return the overplus premium ; or if it happen 
that goods are insured to come in certain ships from abroad, 
but are not in fact shipped, the premium shall be returned. If 
the ship be arrived before the policy is made, and the under- 
writer is acquainted with the arrival, but the insured is not, it 
should seem the latter will be entitled to have his premium re- 
stored, on the ground of fraud. But if both parties be ignorant 
of the arrival, and the policy bo (as it usually is) lost or not lost^ I 
1 Iiink in that case the underwriter should retain ; because under 
.-uch a policy, if the ship had been lost, at the time of subscrib- 
ing, ho would have been liable to pay the amount of his sub- 
scription. The parties themselves frequently insert clauses in 
the policy, stating, that upon the happening of a certain event, 
there shall be a return of premium, {a) These clauses have a 
binding operation upon the parties; and the construction of 
them is a matter for the Court, and not for the Jury, to deter- 
mine. — In short, if the ship, or property insured, was never 
brought within the terms of the written contract, so that the 
insurer never has run any risk, the premium must be returned* 

(a) And ■where the assured claims and receives the return premium due 
upon the arrival of the vessel, and the nolicy is adjusted upon that footing, 
he canne ., without express previous notice and stipulation, resort again to 
the underwriter in any contingency of the adventure. 

The 
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The principle upon which the whole of this doctrine depends, 
is simple and plain, admitting of no doubt or ambiguity. The 
risk or peril is the consideration for which the premium is to 
be paid : if the risk be not run, the consideration for the pre- 
mium fails ; and equity implies a condition, that the insurer Potliier, 
shall not receive the price of running a ris'k, if, in fact, he runs ^ 
none. It is just like the contract of bargain and sale ; for if iz^o. 
the thing sold be not delivered, the party who agreed to buy, is Not^ 88. 
not liable to pay. ( a) Thus to whatever cause it be owing, that Cowp. 668. 
the risk is not run, as the money was put into the hands of the 
insurer, merely for the risk of indemnilying the insured, the 
purpose having failed, he cannot have a right to retain the sum 
so deposited for a special cause. 

Accordingly in an action o\’ indebitatus assumpsit brought by 
the plaintiff for 5/. received by the defendant to the plaintiff’s ishow’.ijjo. 
use, where the general issue was pleaded ; it appeared in evi- 
dence, that one Barkdale Inui made a policy of insurance upon 
,'iccount for 5/. premium in the plaintiff’s name, and that he 
had paid the said premium to the defendant, and that Bark- 
dale had no goods then on board, and so the policy was void. 

To this action two objections were taken ; 1st, That it should 
have been brought in Barkdale's name, which was over-ruled, 
idly, That this ought to have been a special action on the cus- 
;om of merchant.®. Lord Chief Justice Idolt cited a case of 
tiiopey deposited upon a wager concerning a race, that the 
party w'inning might bring an action oi' indebitatus assumpsi/f 
for money received to his use ; for now by the subsequent mat- 
ter it is become as sucli. And as to the case in que.stion, the 
money is not only to be returned by the custom, but the po- 
licy is made originally void, the party, for whose use it was 
made, having no gootls on board ; so that by this discovery 

(a) Thus if the assured lias hccotue au alien enemy before the policy was Oom v. 
subscribed, but the aj'cut here not knowing it, the polity is voitl ; but the 
agent, in whom there was no fr.iud nor illegality, shall recover the premium. 

Otherwise if the policy had been made before hostilities, and consequently Rogers, 
the risk had attached. So if a liccrce has been obtained with intent to lega- .tBos 
iizc a voyage commenced, but f.iiled in that, being only.a prospective licence ; 
though a loss cannot be recovered under these circumstances, still, as the 
parties made the insurance, bona contemplating a licence, the premium 
may be recovered. Ruled by I.ord FMcttborougk at Nisi Prius, confirmed by 
the Court. Henrj/ v. Staniforlh, 4 Campb. 270. 


the 
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!/i\nond .n 
.inuirtr v. 
BoyMI, 
Dougl. 23 


the money was received without any reason, occasion, or con- 
.sideration, and consequently it was received originally to the 
plaintiff’s use. And so judgment was given for the plaintiff! 

I cite this ca.^e for two purposes ; because it serves to shew 
in whiii form of action the plaintiff ought to demand a return 
of premium and it also points out, that as early as the be- 
ginning of the reign of fVilliam Man/^ the true principle, on 
which the premium ought to be returned, was fully estal)lished. 
It was said in the introduction to this ch;i|)tcr, that clauses are 
. frequently inserted in policies of insurance, containing condi- 
tions, on the performance or non performance of which, the 
preininm is rdiiruable; and (hat to decide upon thecoristruc- 
tJon of such conditions is the province of the Court, and not of 
the jury. Such a case occurs, which may properly be men- 
tioned here. 

This action was brought against an underwriter, for a re- 
turn of premium. material |)ai't of the policy was in 

these words: V At and from any port or ports in Gp'<nada to 
“ London., on any ship or ships that shall sail on or between 
“ the first of May and the first of August 1778, at 18 guineas 
“ per cent, to return 8^ per cent, if $he sails from any of the 
“ fVest-lndia Islands, xvilh coavoy for the voyage, and arrives.'' 
At the bottom there was a written declaration that the policy 
was on sugars (the muscovado valued at 20/. per hogshead) for 
account of L. (f being on the first sugars which shall be 
shipped for that account. The ship the Hankey sailed with 
convoy, within the time limited, having on board 5 1 hogsheads 
of muscovado sugar, belonging to L. Q,. She arrived safe in 
the JJoxvns, where the convoy left her; convoy never coming 
farther, and indeed seldom beyond Portsmouth. After she 
had parted with the convoy, she struck on a bank called the 
Pa 7 i Sand, at Margate, and x i of the 5 i casks of sugar were 
washed ovcrboarxl, and the rest damaged. The ship was 
aftcrwartls got off the bank, and proceeded up the river, ar- 
rived safe in the port of London, and was reported at the 
custom-housc. The sugars saved were taken out at Margate, 
and, after undergoing a sort of cure, by a person sent from 
town for that purpose, they were carried to London in other 
vessels ; and the 40 hogsheads being sold, produced 340/. in- 

14 stead 
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ste^^ of 800/. which was their valuation in the policy. The 
defendant had paid into Court the value of the sugars lost, and 
a return of 8 on 340^. The plaintiffs insisted, that 
they were entitled to have 81. per cent, also returned on the 
valued price of the eleven hogsheads of sugar which wei e lost, 
and on the difference between what the remaining forty 
hogsheads produced, and their valued price. At the trial, 
before Lord M'lnsfield, the plaintiffs had a verjica to the full 
amount of their demand. The chief question, upon the motion 
for a new trial, was, To what the word arrives” was intended 
to apply ? 

Lord Mansfield. — “ The ancient form of a policy of in- 
surance, which is still retained, is, in itself^ very inaccurate : 
but length of time, and a variety of discussions anti decisions, 
have reduced it to certainty. It is amazing, when additional 
clauses arc ititroduced, that the merchants do not take some 
advice in framing them, or bestow more consideration upon 
them themselves. I do not recollect an addition made, w’hich 
has not created doubts on the construction of it. Here a word 
or two more would have rendered the whole perfectly clear. 
However, I have no doubt how w'c must construe this policy. 

Dangers of the sea are the same in time of peace and of war ; 
but war introduces hazards of another sort, depejiding on a 
variety of circumstances, some known, others not, for which an 
additional premium must be paid. 'Those hazards are di- 
minished by the protectioti of convoy, and if the insured will 
warrant a departure with convoy, there is a diminution of the 
additional premium. If the insured will not warrant a de- 
parture with convoy, he pays the full premium, and in that 
case the underwriter says, “ If it turn out that the ship departs 
“ with convoy, I will return part of the premium.” But a 
ship may sail with convoy, and be separated from it by a 
storm, or other accident, in a day or two, and lose its protection, v'ldf nntr, 
On a warranty to sail with convoy, that would not be a breach 
of the condition ; but to guard against that risk, the insured 
adds, in ptdicies of the present sort, “the ship must not only 
“ sail with convoy, but she must arrive to entitle me to the 
“ return.” The words, and arrives^ do not mean that the 
ship shall arrive in the company of the convoy, but only that 
she herself shall arrive. If she does, that shews, either that 

she 
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she had convoy the whole way, or did not want it. . ®“fe in 
the stipulation for the return of premium, no regard is had by 
the parties to the condition of the goods on the arrival of the 
ship. The construction, contended for by the defendant, is 
adding a comment longer than the text. If it had been meant 
that no return should be made, unless all the goods arrived 
they would have said, “ if the ship arrive ‘ioith all the 
goodsy’ or “ spfelij with all the goods” The total or partial 
loss of the goods was the subject of the indemnity, and must 
be paid for by the underwriter. But, as to the return of the 
. additional premium, whether the goods arrive safe or not, 
makes no part of the question. The single principle which 
must govern is, that in the events which have happened, the 
war risk has been rated too high.” 

Mr. Justice Willesy and Mr. Justice Ashhurst, were of the 
same opinion. 

Mr. Justice Biiller . — “ I am of the same opinion. The 
question is for the decisio7i of the Court y not of a jurify since it 
arises on the construction of a ‘written instrument. What 
gives rise to an increase of the premium ? The danger of 
capture. Wlien that tlanger is diminished, the construction 
must be, that there shall be a proportional return of pre- 
mium.” The rule for a new trial was accordingly discharged. 

Afuiiar .wd So also ill a later case, where, in a policy on freight, this 
Rodi^L'sj clause was found, “to return \ol. ■per cent, if the ship sailed 
iTermRep. « convoy and atrived” it was contended at the bar, that 
although the ship sailed with convoy, and although she arrived 
at her port of destination ; yet as she had been captured and 
recaptured during the voyage, and had paid salvage to the re- 
captors, the plaintiffs (the assured) were not entitled to a return 
of premium w’ithin the true construction of the above clause. 

Lord Kenyon delivered the unanimous opinion of the Court : 
I agree with the counsel for the defendant, that every arrival 
of the ship at her port of destination would not be an arrival 
within the fair construction of this memorandum ; such, for 
ini'.tancc, as an arrival in the possession of an enemy at a neutral 
port : or an arrival at her port in Kngjand as the property of 

1 6 other 
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other persons after a capture. But in order to sfttufy the 
meaning of the memorandum^ it should be an arriim at her 
destined port in the course of her voyage. It is now too late 
to controvert the authority of Hamilton v. Mendes, even if we 
were disposed to do so, which I am not, where it was holden 
that though the assured may abandon, on hearing of a cap- 
ture, yet if they do not abandon, and the ship be afterwards 
recaptured, it must be considered as if she had never been 
out of the possession of the owners. It is 1 8 years since the 
case of Simond v. Boydell was decided ; that case must be well 
known in the commercial world; and if the parties in this 
case had intended to make an agreement different from that 
which the words used in this memorandum import, they would 
have added after arrived, “ safely from the enemy,” or some 
words to that effect. But the words here used arc not equivo- 
cal; and we ought not to depart from them: it would be 
attended with great mischief and inconvenience, if in constru- 
ing contracts of this kind we were not to decide according to 
the words used by the contracting parties. Suppose this 
question had arisen on a contract under seal, and an action 
of covenant had been brought, assigning as a breach the 
non-arrival of the ship at the port of London, the answer that 
in fact the ship did arrive there in the course of her voyage 
would have been decisive. And if so, this memorandum must 
receive the same construction in this action. On the gram- 
matical construction of the words, which is the safest rule to 
go by, 1 am of opinion that the verdict obtained by the 
plaintiff ought not to be set aside, (a) 

(a) In a case in the Common Pleas, there was the following clause 
for a return of premium in a policy “ at and from Opnrto to Lpnn, with li- Audley v 
berty to touch at any ports on the coast of Portugal to join convoy, particu- Duff, i Bos, 
larly at Lisbon, to return 61. per cent, if she sail with convoy from (he const if ^ ^ 

PortugcUnndarnve." The ship sailed from Oporto under the protection of 
a sloop and cutter appointed to protect the trade of tliat place to Lisbon, if she depart 
from whence it was tospil under a larger convoy to England. In the way from Pe>,tu~ 
to Lisbon, the fleet was dispersed, and this ship ran for England anil arrived. 

It was contended that this ship had not sailed from the coast of Portugal iard’y. Hoi- 
with convoy. But the Court held, that having sailed from Opor/o, with a lingworth, 
convoy duly appointed, and with a bom fide intention to proceed to Eng- ^ 

Amd, though by desire of the Admiral, LmAok was to be taken in the w ay, 
the condition, on which the return of premium was to made, bad been 
performed!. 



568 


OF RETURN OF PREMIUM. [Chap. XIX. 


Cowp. 668. By law of JEngland, it has been clearly settled, that 
whether the cause of the risk not being run, is attributable to 
the fault, ’will, or pleasure of the insured, still the premium is 
to be returned. Foreign writers have in some measure dif- 
fered in opinion upon this point ; and it may not be improper 
to observe how far they vary or agree with our own. The 
Italian writers agree with us, that the contract in question is 
conditional, aqd that the risk is the very essence and main 
spring of the whole. But still they insist and contend, that it is 
not lawful for the assured, bp their own act, to break the con- 
. tract; and that in such a case, the insurer is not obliged to 
Roccus, return the premium. They hold, indeed, that if the voyage 
Not. ij. 8 j accident, such as the ship’s being 

burnt, or by publick authority ; or if more goods were bond 
fde insured than were actually on board : in the former cases, 
the whole ; and in the latter, a proportional part of the pre- 
mium. should be returned. But if a man say he has goods on 
board, and insure them, knowing that he has none, they ask 
this question: “ An assecurator teneatur reslituere pretium, 
Roccus, eo quod in navi non fucrunt merces.'* Videbatur assecurator 

Not. II. „ . , . . .. . 1 . , . 

“ teru'i j ad restUntionem pretn recepti : sea in contranum 
“ veritas, <juod non solum non teneatur pretium rcstituere, 
“ imo possit patere ilhul ; et ratio est, quia licet emptio peri- 
Santerna. “ culi iioii tcncat ill praejudicium proinissoris, tamen in ejus 
part 3 .ti. 21 favorein, et in prayudicium assecurati falsa assertio bene 
‘‘ tenet.” 


aEtnciieon, The French lawgivers have, how'cver, decided upon this 
ofLew^M agreeably to our laws; and have accordingly, in the 

tit. Assur. famous ordinances oK J,emh the Fourteenth, inserted an article 
•"t. 37- declaring, that if the voyage is entirely broken up before the 
departure of the ship, n^cn bp the act of the insured, the in- 
surance shall be void, and the underwriter shall return the 
premium, reserving one half per cent, for his trouble. This 
1 v.ii. 93 - article affords .some scope to Valin, the very learned commen- 
tator upon these ordinances, to point out the advantages 


Kellner v. 
I..e Mesu- 
rier, 

4 East, 396. 
See ante 
p. 374. on 
another 
point. 


In all these cases where the words and arrived follow other conditions, 
those words annex a condition which overrides all the other stipulations ; 
and no arrival at any intermediate stage will do, unless the vessel arrives at 
its ultiumt^ port of destination. 

which 
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which the ititured enjoys above the in9nr^» in bewd^ * 

to put an end to the contrapty even albw it is 

the underwriter can by no; ^Mns effect Indeed, 

consider that the premium Is ii^Ching more than the pi^ Of 

the perils which the underwriters ought to run, and thab. tllfe' Ibtbhiv * 

obligation to pay the premium contains this tacit condition, 

“ I will pay if the insurers run the risk it is perfectly ccw^v;f» ' <t • ' 

sistent with that principle, that when the nisk is not run, 
whatever be the cause, the premium is not du!|t;|<^ the in** 
surers. Accordingly in England, it has ^Iwayn^lbeep the Moiioy,i.a, 
custom, when the policy is cancelled, to return (^'premium, 
deducting one-half per cent. 

The generality of the rule here established would seem to 
extend it even to cases of fraud on the pai*t of the insured. 

But the laws of France, upon this subject, have declared, Ord.ofLew. 
that the insured shall be obliged to restore to the insurer what- mI. 
ever he has received from him, and also to |Mliy him double 
the pretniuno. This question relative to a return of premium, vide'aate, 
in cases of fraud, was very fully discussed in the chapter of 3 *®* 
fraud, and all the cases' fully cited ; to that chapter, there- 
fore, 1 mqst now refer the reader. 

Some of the statutes for preventing the exportation of wool, 
and other staple commodities of the kingdom, and which, 
in order more effectually to prevent such exportation, have de- see ante, 
dared policies of insurance on those articles to be null and c-id-p. 3 *** 
void, have enacted that the premium shall not be restored to 
the insured. 

Whan a policy is void, being made without interest, con- *9 ®«®* ^ 
Irary to the statute of the ipth Oeo. the Second, if the skip has ^p/,' c. *4^,^ 
arriikd safe, the Court will not allow the insured to recover 
back the premium ; according to the old rule of law, in pari 
deUeto poHor est conditio possidentis. But in the decision of 
the case, in which this doctrine was hdd, the Court seemed 
to rely much upon the distinction of contracts executed and 
executory; that this was a contract executed, the ship having X)oogl.47i« 
arrived before die demand was made; but when a contract 
executory is to be rescinded, it can only be done upon the 
equitable terms of putting all parties in their original situation. 

vox.. II. p p Mr. Juc- 
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P- 413* ' 
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Mr> Justice Wille$ in this case differed in <^inion from the 
rest of the Court, for reasons delivered by the learned Judge, 
and which will appear in their proper place. 

The plaintiffs had lent to Lawson^ captain of the JUtrd 
Hdland, East Indiaman^ 26,000/. for which he had given 
them a common bond, in the penal sum of 52,000/. While 
he was with hio ship at China, the plaintiffs got a policy of 
insurance underwritten by the defendant and others, which 
was in the following terms : “ At and from China to Lion- 

don, beginning the adventure the goods from the load- 
“ ing thereof on board the said ship at Canton in China, 
“ &c. and upon the said ship, from and immediately follow- 
“ ing her arrival at Canton, valued at 26,000/. being the 
“ aniour.t of Captain Patrick Lavoson’s common bond, pay- 
“ able to the parties as shall be described on the back of this 
“ policy; and it bears date the i6th day of December, 1775 ; 
“ and in case^of a loss, no other proof of interest to he re- 
“ quired than the exhibition of the said bondi imrranted 
“ free from aivrage and •without benefit of salvage to the insurer.'’ 
At the head of the subscriptions was written, ** On a bond as 
above expressed." Captain La-wson sailed from China, and ar- 
rived safe with his privilege (as it is called) or adyenture, in 
London, on the first of July 1777, none of the events insured 
against having happened. The receipt of the premium was ac- 
knowledged on the back of the policy. The insured brought 
this action for a return of the premium, on the ground that the 
policy being without interest, the contract was void. The cause 
came on before Lord Manfield, at Guildhall, when His liord- 
ship w as of opinion, that the policy was a gaming policy, pro- 
hibited by the statute of 19 Geo. 2. c. 37. and both parties 
equally guilty of a breach of the law; that the rule, therefore, 
of melior est conditio possidentis, was applicable to the case, and 
the plaintiffs could not recover the premium. ’A verdict was 
accordingly found for the defendant, agreeably to His Lord- 
ship’s directions ; but, the next morning he expressed a doubt 
as to the propriety of his opinion, because the money had been 
paid upon an executory agreement, which could never have 
been completed. A new trial was then moved for, and fully 
argued. 


Lord 
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Lord Mansfield, — « It is certainly true, in many iiurtm)GeS) 
that^rst thoughts are best. 1 am now^ very much in<;]$iwlll^ 
my first opinion. There are ^\yo sorts of policies of insunmcc : 
mercantile and gaming policies. " The first sort are contracts 
of indemnity, and of indemnity only ; and from that principle 
a great variety of decisions and consequences have flowed. 

The second sort may be the same in form ; but in them thero 
is no contract of indemnity; because there <is no interest on 
which a loss can accrue. They are mere games of hazard ; like 
the cast of a die. In the present case, the nature of the insu- 
rance is known to both parties. The plaintifis say ; “ We 
“ mean to game ; but we give our reason for it ; Captain Lew- 
“ son owes us a sum of money, and we want to be secure, in 
“ case he should not be in a situation to pay us.” It was a 
hedge, but they had no interest ; for if the ship had been lost, 
and the underwriters had paid, still the plaintiffs would have 
been entitled to recover the amount of the bond from Lawson. 

This then is a gaming policy, and against an act of parliament ; 
and therefore it is clear that the Court will not assist either 
party ; according to the well-known rule that in pari delicto^ 

&c. Not that the defendants’ right is better than that of the 
plaintiffs, but they must draw their remedy from pure foun- 
tains. I have returned to my old opinion j sometimes you miss 
the mark, by taking too long an aim.” 

Mr. Justice Willes. — “I shall make no apology for differing 
from the rest of the court in a case where such great abilities 
have entertained two different opinions. The premium lias 
been paid, and yet no risk run; for the policy was void from 
the beginning, and the insurc<l could not have recovered from 
the underwriters if the ship had been lost. But I cannot think 
it a gaming policy. It does not appear to me that the parties 
had any idea they were entering into an illegal contract. The 
whole was disclosed, and they thought there was an interest. 

This was a mistake; but it is a new point of law. The cese, 
cited from precedents in Chancery, is not, perhaps, decisive, viije ante, 
but it goes a great way ; and it would be very hard that a party '* 
should lose that which he has paid under a mere mistake. I 
think, in conscience, the defendant ought to refund the pre- 
mium.' 


rr 


Mr. Jus- 
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Mr. Justice.^^«/. — « I am clear that there ought not to 
be a new trial. A policy of insurance ought to be a mere con- 
tract of indemnity, and nothing more ; but here the money 
might have been paid twice ; which shews decisively that this 
was a gaming policy.” 

Mr. Justice Butter . — “ It is very clear to tae that the plain- 
tiffs ou^ not to recover. There was no fraud on the part of 
the underwriters, nor any mistake in matter of fact. If the 
law was mistaken, the rule applies, that ignorantia juris non ex- 
'cusat. This was a mere gaming policy, without interest. There 
is a sound distinction between contracts executed and execu- 
tory, and if an action is brought with a view to rescind a con- 
tract, you must do it while the contract continues executory, 
and tlien it can only be done on the terms of restoring the other 
party to his original situation. There was a case of Walker v. 
Chapman^ some years ago in this court, where a sum of money 
had been paid in order to procure a place in the Customs. Tlic 
place had not been procured, and the party who had paid the 
money, having brought his action to recover it back ; it was 
held that he should recover, because the contract remaineil 
executory. So, if the plaintiffs in the present case had brought 
their action before the risk was over, and the voyage finished, 
they might have had a ground for their demand ; but thej' 
waited till the risk, such as it was, (not indeed founded in 
law, but resting on the honour of the defendant,) had been 
completely run. It makes no difference whether the pre*- 
mium was paid before the voyage or after it.” The rule w’as 
discharged. 


Afidree v. 
Fletcher, 

3 Term 
p.ep. t66. 
See ante, 
p. 4»i- 


And very lately it has been held upon the authority of 
Lowry v. Bourdieu, as not being distinguishable from it, that 
an action for money had and received will not lie to recover 
back the premium of re-assurance void by the statute of 19 
Geo. 2. c. 37. 


Lord Mansfield^ after the rule was discharged in Loteig/ 
v. Bourdieu^ said, he desired it might not be understood, that 
the Court held, that in all cases where money has been paid 
on an illegal consideration, it cannot be recovered back. That 
in cases of oppression, when paid, for instance, to a creditor 

to 
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to induce him to sign a bankrupt’s certificate, dr 

usurious contract, it may be recovered, for, in such ct^W, the 

parties are not inpari delicto. ^ 

« 

That the Court, in the case of v. Bourdieu, pro- 

ceeded upon the distinction between contracts executed and 
executory, is evident, not only from Mr. Justice BuUei’s 
opinion, but is, in some measure, confirmed* by what fell 
from Lord Man^ld^ upon a subsequent occasion, when this 
case was cited ; although it must be confessed, that the case 
about to be quoted, which was only decided suddenly at nisi 
priuSi is a good deal shaken by the subsequent decision of 
Andree v. Fletcher. 

It was an action brought upon two wagers ; one of %6l. £S, wiiarton v. 
to too/., the other of 13I. 7.s.6d. to 30I. that the colonies of 
North America would be admitted or acknowledged independ- at 
ent states, by some public official act or instrument made or 
executed, on the part of the king or government of Franbey at 
some time on or between the ist of February and the ist of 
April 1778, both days inclusive. The defendant pleaded non 
assumpsit. Upon the opening of this case. Lord Man^eid 
directed the plaintiff to be nonsuited. But the counsel for 
the plaintiff insisted, that he was entitled to a verdict for the 
premium on the general count in the declaration, Jbr money 
had and received to his use, which His Lordship permitted on 
the ground of the contract being void, and of the defendant 
having money in his hands, which he ought not to retain. 

For the defendant, it was said, that he was entitled to keep 
the premium : and the case of Lowry v. Bourdieu was cited ; 
but Lord Man^ld thought it did not apply, as in that case 
the risk had been run. The point there decided was, that an 
insurance being made without interest, and the premium paid, 
the insured shall not recover back the premium, after the ship 
has arrived safe. And this upon the distinction, that the con- 
ti act, though not a legal one, was executed before the relief was 
applied for, and no longer exeevtony. 

In a late case, the assured, having been nonsuited at the Macicentie 
trial on the ground that the goods insured were prohibited, 
and that the shipment of them, under the circumstances dis- B.R.HiUry 

p r li closed, 
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closed, was a violation of the acts of navigation, insisted that 
they were entitled to a return of premium, and a motion was 
made to set aside the nonsuit. Had this case proceeded, a 
, decision of the precise question, whether the premium is re- 
coverable in cases of insurance effected contrary to the statute 
law' of the realm, without reference to the distinction between 
contracts executi?d and executory, would probably have been 
obtained ; but unfortunately the rule was discharged upon 
a collateral point, and the main question therefore remained 
undecided. 


Vsitdyck V. ® Case, the Court of King’s Bench, after a con- 

Hc'viit, sideration of all the cases, held, that where a premium had been 
Kep. pS'ld on ^ policy to cover a trading the enemy ^ though the 

See^ Potts V. insurance was void and tlie underwriters not compellable to 
p. 36 z. ’ pay the loss, it could not be recovered back. 

Lord Kenyon, in giving judgment, observed, that it was 
impossible to distinguish this case from the common one of 
a smuggling transaction. Where the vendor assists the ven- 
dee in running the goods to evade the laws of the country, he 
cannot recover back the goods themselves, or the value of 
them. The rule has been settled at all times, that where both 
parties are in pari delicto, which is the case here, potior est 
conditio possidentis. 


Aloitk 
and aiiothei 
V. Abel, 

3 Bos. & 
ruii. 35. 


This point has again come under consideration in two vwy 
modern cases, both in the Court of King’s Bench and Com- 
mon Pleas : the decision in the latter Court w'as prior in point 
of date ; but in both of them the doctrine above stated was 
fully recognised and confirmed. In the first of them, a foreigner 
having made an insurance upon a Danish ship at and from 
Bengal (in which province there are some Danish settlements) 
to Copenhagen, and the ship having loaded at Calcutta, con- 
trary to the navigation act of I2 Car. 2. c. 18. § i. (a) Lord 
Alvanley and Mr. Justice Rooke, and Mr. Justice Chambre 
relied upon the cases of Andrce v. Fletcher, and Vandyck v. 


(<i) If u policy be made upon the supposed efficacy of a licence actually 
obtiuncd to legalize a trade contrary to stat. iz Ck. a. c. 18., the under- 
writer cannot recover the premium, fo” he never run any risk. Shiff’ner v. 
Gordon, East, 296- 

10 


Hc^ntt 
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Hewitt (ante), and laid down the principle of their 
against the assured’s right to recover the premium, ex- 
tracted from all the cases, to be, that no man can come into a 
British court of justice to seek the assistance of the law, when 
he founds his claim upon a contravention of the British laws. 

And a distinction having been attempted at the bar, on the 
ground of the party interested being a foreigner, it was an- 
swered, that that could make no diflerence, a*s the navigation 
laws were particularly aimed against foreigners ; and that we 
ought not to relax the rigour of our great political regulations 
in favour of foreigners offending against them. 

So again in r8o6, where an insurance on colonial produce Lubbock v. 
from the British West Indies to Gibraltar was holden to be 

7 449' 

void, as a violation of the acts of navigation, the Court of 
King’s Bench, consisting of Lord Ellenboroi^k, and Judges 
Grose, Lawrence, and Le Blanc, relying on all the above cases, 
whicli were quoted from the bar, decided that the premium 
could not be recovered. 

But where the policy is void, merely because the insurance si/rkon v. 
is made upon a subject-matter not insurable, as for instance, 
upon money advanced to the captain abroad, the assui'ed may 39. 
recover the premium. 

From the various cases upon the subject of return of pre- 
mium, as well as from all that has already been said, it will 
appear, that in the English law there are two general rules 
established, which govern almost all cases. The first is, that Cowp. 66S. 
where the risk has not been run, whether that circumstance 
was owing to the fault, the pleasure, or will of the insured, or 
to any other cause, the premium shall be returned. This rule 
has already been pretty fully discussed. Another rule is, 
that if the risk has once commenced, there shall be no appor* 
tionment or return of premium afterwards. Hence in cases of 
deviation, though the underwriter is discharged from his 
engagement : yet the risk being once commenced, he is en- 
titled to retain the premium, (a) Though these rules are so 

plain 

(«) 111 tlic case of Hogg v. Horner, (ante, c. 17.) Lord Kenyon being of 
opinion that there was a Jc\iation, it was insisted that the assured had a 

f P 4 ri<;ht 
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o Barr. 
1:140. 


Steve nion v, 

SfiOVV, 

”, Burr. 

12;, 7. and 
I Blac.Rep. 
318. S. C. 


plain,. and simple, that they seem to pre&lude all possibility 
of dbitbt or contention ; yet there are few points in the law of 
insurance which have given rise to a greater number of clauses 
than those which relate to the subject of this chapter. 

It ought, however, to be acknowledged, that less litigation 
has taken place in those instances where the whole of the pre- 
mium is either to be retained or restored, than in those where, 
from the nature of the agreement between the parties, or the 
nature of the voyage, the contract becomes divisible, and the 
court can say, “ a part of the premium shall be retained for 
“ the risk run, and part shall be returned, as the risk has 
“ never commenced.” This seems to be a refinement upon 
the rules just established; but it must at the same time be 
admitted, that tsohen it can he accomplished, it is a refinement 
perfectly consistent with equity and good conscience. The 
one rule has provided, that if the risk be once begun, there 
shall be no return : but the other rule has said, and equity has 
also said, that a man shall not be paid for a risk which he has 
never incurred : from whence the deduction is easy and natural, 
that if there are two distinct points of time, or in efiect, two 
voyages either in the contemplation of the parties or by the 
usage of trade, and only one of the two voyages was made, the 
premium shall be returned on the other, although both are 
contained in one policy^' 

The first time in which this doctrine was considered at any 
length, was in a case which came before the Court of King’s 
Bench, in the year 1761. 

It was a special case reserved at a^. trial at nisi prius, before 
Lord Man^ld, in London, upon an action for money had 
and received to the plaintifi‘’s use, brought by the plaintifi^ 
the insured, against the defendant, the insurer, for a return 
of part of the premium. It was an insurance upon a ship, 
at five guineas per cent, lost or not lost, at and from London 
to Halifax, in Nom Scotia, •warranted to depart with convoy 
from Portsmouth, for the voyage, that is to say, the Halifax 


right to return of premium ; but Lord Kenyon thought there was an in- 
ception of the risk 0/, smd the contract jcing entire, there could be no re- 
turn of premium. 


or 
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or Itouidmrgk convoy. Before the ship arrived at 
the convoy was gone. Notice of this was immediately j|lme9f> 
by the insured to the underwriter ; and at the same he 
was also desired either to make the long insurance) or to 
return part of- the premium. The jury find, that the usual 
settled premium from London to Portsmouth is one and a>half 
jper cent. They also find that it is ustud for the underwriter, 
in such like cases, to return part of the prenlium ; but the 
quantum is uncertain : (And quantum must in its nature 
be uncertain, because it depends upon uncertain circum- 
stances.) It is stated, that the plaintiff made an offer to the 
defendant of allowing him to I'etain one and a-half pe?* cent. 
for the risk he had run on such part of the voyage as was 
performed under the policy, viz. from London to Portsmouth. 

Lord Mansfield. — *“ I had not at the trial, nor have now, 
the least doubt about this question, myself. These contracts 
are to be taken with great latitude : the strict letter of the 
contract is not to be so much regarded, as the object and 
intention of it. Equity implies a condition that the insurer 
shall not receive the price of running a risk, if he run none.” 
This is a contract without any consideration, as to the voyage 
from Portsmouth to Halifax ; for he intended to insure that 
part of the voyage, as well as the former part of it, and has 
not. Consequently the insured receiv^ no consideration for 
this proportion of his premium : and then this case is within 
the general principle of actions for money had and received 
to the plaintiff’s use. I do not go upon the usage : for the 
usage found is only that in like cases, it is usual to return a 
part of the premium, without ascertaining what part. If the 
risk is not run, though 4 t is by the neglect, or even the 
fault of the party insuring, yet the insurer shall not retain 
the premium. It has been objected, that the voyage being 
begun and part of the risk being already run, the premiiun 
cannot be apportioned. But I can see no fmree in this objec- 
tion. This is not a contract so entire, that there can be no 
apportionment ; for there are two parts in this contract : and 
the premium may be divided into two distinct parts, reladve, 
as it were, to two distinct voyages. The practice shews, that 
it has been usual, in such like cases, to return a pan of the 
premium, though the quantum be not ascertained. And in- 
deed. 



578 


OF RETURN OF PREMIUM. [Chap. XIX. 

<lecd) the qua7itmn must vary as circumstances vary: so that 
it never can have been fixed with any precise exactness. But 
thougli the quantum has not been ascertained ; yet the prin- 
ciple is agreeable to tl)e general sense of mankind.” 

Mr. Justice T)nii$on. — “ It is most equitable that the 
defendant should only retain the premium for such part of 
the voyage, as* he has run any risk : the itisured has a right 
to have the other part restored to him. This is agreeable to 
the general principle of actions for money had and received 
to the use of the plaintiff : where the defendant has no right 
to retain, he must refund it.” 

Mr. Justice Foster. — “ There is no consideration for the 
remainder of the premium ; for in the voyage from Ports- 
moutk to Halifa.'v, no risk was run by the insurer, v/lio oidy 
insured the voyage "with convoy : therefore he has no right to 
retain the premium for this.” 

Mr. Justice Wilmot declared his concurrence most clearly 
and strongly. “ These kinds of contracts,” he observed, 
“ are, by the writers on this head, called contractus innomi- 
nati ; and the rule, which they lay down concerning them, 
is, that they are to be determined secundum honum et ivquum. 
The jury have here f^nd an usage to return part of the pre- 
mium in such cases ; which is a strong proof of the equity of 
the thing: and nothing can be more just and reasonable. If 
the risk was once begun, the insured shall not deviate or re- 
turn back, and then say^, “ I will go no further under this 
“ contract, but will have my premium returned.” But upon 
this policy there are two distinct points of time, in effect two 
voyages, which were clearly in the contemplation of the 
parties ; and only one of the two voyages was made ; tlie 
other not at all entered upon. It was a conditional coji- 
tract : and the second voyage w'as not begun ; therefore the 
v-^remium must be returned, for upon this second part of the 
voyage, the risk never took place at all. This is agreeable 
’fe what the writers upon the subject lay down ; and is the 
right and justice of the case.” The postea was delivered to 
the jdaintiff. (a) 

(aj This case was much considered in a case of Roihwell m. Cooke, 

I Bop. & Pul. Rep. p. \ in the Common Picas, but no decisive judg- 
jnent delivered on the subject. 


Some 
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Some years afterwards, the principle established 
foregoing case was attempted to be applied to one, which it 
did not at all resemble. For the following case was Ian in- 
surance for twelve months at 9/. per rent. ; and because the 
ship was captured within two months after the contract was 
made, a return of premium was demanded, upon the principle 
of Stevenson v. Snow. But the contract in^this case was 
entire; the premium was a gi'oss sum stipulated and paid for 
twelve months ; and the parties, when they made the con- 
tract, had no intention or thought of a subsequent division, 
or apportionment. 

The case was thus : 

It was an action, in the usual form, for money had and ’■ 
received to the plaintiff’s use, for a return of part of the pre- cowp,jS6'''. 
mium. The cause was tried at Guildhall, ^efovc Lord Mans- 
Jieldy when, by consent, a verdict was found for the plaintiff, 
subject to the opinion of the Court upon the question, Wluv 
ther, under the circumstances of the case, a proportionable part 
of the premium ought to be returned or not ? If the Court 
should be of opinion that a proportionable part of the premium 
ought not to be returned, then a nonsuit was to be entered. It 
now came before the Court upon a rule to shew cause, why a 
nonsuit should not be entered ; and the case, as it appeared 
from the report, was shortly this. The policy was on the ship 
Isabella, at and from London, to any port or place, where or 
whatsoever, for twelve months, from the 19th of August 1776, 
io the 19th of August 1777, both days inclusive, at 9/. per cent. 
wai’ranted free from captures and seizures by the Americans, 
and the consequences thereof. In all other respects, it was in 
the common form, against all perils of the sea, &c. The ship 
*>ailed from the port of Londoji, and tvas taken by an American 
privateer, about two months afterwards. 

LordMaJi^eld. — “ It was very proper to save this case for 
the opinion of the Court, because in all mercantile transactions, 
certainty is of much more consequence than which way the 
point is decided ; and more especially so, in the case of policies 
of insurance : because, if the parties do not chusc to contract 
according to the established rule, they are at liberty as between 

them- 
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themselves to vary it. This case is stript of every authority. 
There is ixo case or practice in point ; and therefore we must 
argue from the general principles a}xplicable to all policies of 
insurance. And I take it, there are two general rules estabr 
lished, applicable to this question : the first is, that where the 
risk has not been run, whether its not having been run was 
owing to the fault, pleasure, or will of the insured, or to any 
other cause, the preniluiu shall be returned ; because a policy 
of insurance ivS a contract of indemnity. The underwriter re- 
ceives a premium for running the risk of indemnifying the in- 
sured, and to whatever cause it be owing, if he do not run the 
risk, the consideration, for which the premium or money was 
put into his hands, fails, and therefore he ought to return it. 
Another rule is, that if the risk has once commenced, there shall 
be no apportionment or return of premium afterwards. For 
though the premium is estimated,' and the risk depends upon 
the nature and Iciiffth of the voyage ; yet, if it has commenced, 
tliough it be only for 24 hours or less, the risk is run ; the con- 
tract is for the w'holc entire risk, and no part of the consider- 
ation shall be returned : and yet, it is as easy to apportion for 
the length of the voyage, as it is for the time. If a ship had 
been insui'ed to the East Indies agreeably to the terms of the 
policy in this case, and had been taken 24 hours after the risk 
was begun, by an American captor, there is not a colour to say, 
that there should have been a return of premium. So much 
then is clear ; and indeed, perfectly agreeable to the ground of 
determination in the case of Stevenson v. Snow, For in that 
case, the intention of the parties, the nature of the contract, and 
the consequences of it, spoie manifestly two insurances, and a 
division between them. The first object of the insurance was 
from London to Halifax .* but if the ship did not depart from 
Portsmouth with convoy, (particularly naming the ship appoint- 
ed to the convoy,) then there was to be no contract from Ports- 
mouth to Halifax : why then, the parties have said, “ w’e make 
“ a contract from London to Halifax, but on a certain con- 
“ tingency it shall only be a contract from London to Ports- 
“ mouth” That contingency not happening, reduced it in 
fact to a contract from London to Portsmouth only. The whole 
Vide supra, argument turned upon that distinction. Mr. Yates, who was 
counsel for the plaintiff, put it strongly upon that head ; and 
all the judges, in delivering their opinions, lay the stress upon 

13 the 
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the contract comprising two distinct conditions, and cohsider*» 
ing the vo^^age as being in fact two voyages : and it wi^t |ne 
equitable way of considering it ; for, though it was at firsf^t^- 
solidated by the parties, there was a defeazance afterwards, 
though not in words. I think Mr. Justice Wilmot put it par^ 
ticularly Upon that ground ; but it was the opinion of the 
whole court. There was an usage also found by the jury fti 
that case, that it was customary to return a proportionable 
part of the jwemium in such like cases, but they could not say 
•what part. The Court rejected this as a usage for uncertainty ; 
but they argued from it, that there being such a custom, plainly 
shewed the general sense of merchants, as to the propriety of 
returning a part of the premium in such cases : and there can 
be no doubt of the reasonableness of the thing. There has 
been an instance put of a policy where the measure is by time, 
which seems to me to be very strong, and apposite to the pre- 
sent case ; and that is an insurance upon a man’s life for twelve 
months. There can be no doubt but the risk there is consti- 
tuted by the measure of time, and depends entirely upon it : 
for the underwriter would demand double the premium for two 
years, that he would take to insure the same life for one year 
only : in such policies there is a general exception against sui- 
cide. If the person puls an end to his own life the next day, 
or a month after, or at any other period within the twelve 
months, there never was an idea in any man’s breast, that part 
of the premium should be returned. A case of general practice 
was put by Mr. Dunnin*g., where the words of the policy are, 
“ At and from, provided the ship shall sail on or before the 
first of August and Mr. Wallace considers in that case, that 
the whole policy would depend upon the ship sailing before the 
stated day. I do not think so. On the contrary, I think with 
Mr. Dunning, that cannot be. A loss in port before the day 
appointed for the ship’s departure, can never be coupled with a 
contingency after the day ; but if a question were to arise about 
it, as at present advised, I should incline to be of opinion, that 
it would fall within the reasoning of the determination of 
Stevenson v. Snofw : and that there were two parts, or contracts 
of insurance with distinct conditions. The first is, I insure 
the ship in port, provided she is lost in port, before the i st of 
August : and zdly, if she be not lost in port, I insure her 
then during her voyage, frvm the ist of August till she 

rcachet. 
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reaches the port specified in the policy. The loss in port 
must happen, before the risk upon the voyage could com- 
mence: and vice versa; the risk in port must cease the 
moment the risk upon the voyage began. Let us see then, 
what the agreement of the parties is in the present case. 
They might have insured from two months to two months, or 
in any less or greater proportion, if they had thought proper 
so to do : but ,the fact is, that they have made no division of time 
at all ; but the contract entered into is one entire contract 
from the ipth of August 1776, to the 19th of Augiist i 777 > 
. which is the same as if it had been expressly said by the in- 
sured, “ If you the underwriter v/ill insure me for twelve 
“ months, I will give 3’ou an entire sum ; but I will not have 
“ any apportionment.” The ship sails, and the underwriter 
luns the risk for i-iCO inontlis. No part of the premium then 
shall be returned. 1 cannot saj’, if there had been a recap- 
ture before the cxpiratioit of the twelve months, that the 
policy would not have revived.” 

Mr. Justicv? Aston. — “ This case depends upon the words 
of the policy: anti 1 am of opinion, it is one entire contract 
at a certain gross sum of 9/. per cent, for a certain period of 
time, viz. twelve months ; and that no division is to be im- 
pb'ed. The determination in Stevenson v. Snov.\ went expressly 
upon this consideration, that there wei*e tvoo distinct vc^ages^ 
and no consideration received by the insured for the premium 
upon the second voyage : and there* certainly was not ; for 
thcie never was any point of time, when any risk was run 
Vide aiifr:, from Portsmouth. In Botid v. Nutt, the losses insured against 
1.18 ^.486. were distinct, and unconnected with each other, ist, Aloss 
of the ship in port, if an^' should happen there. 2dly, A loss 
in the passage home, provided she sailed on a certain day. 
nie risk in .^ome policies may be distinct and divisible in its 
nature. In the case of an insurance on a life, the sum is entire, 
and time is entire for the whole year. So in this case I think 
the contract is one entire conti'act : and therefore that there 
ought to be no return of premium.” 

Mr. Justice Willcs and Mr. Justice Ashhurs! wxrc of the 
i:amc opinion. 

Pd Ciniani. Let a nonsuit be entered. 
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In a subsequent case, the Court of King’s Bench adopted 
the same rule of decision, where the ship was insured for la 
months, and the risk ceased at the end of two. A distinction 
was attempted to be made, because in this case, the whole 
premium i8/. was acknowledged to be received from the in- 
sured the rate of 15 shtlliiigs per month: and this, it was 
insisted, evidently shewed the parties intended the risk to con- 
tinue only from month to month. This objection was, how- 
ever, over-ruled ; the Court being of opinion, that the case 
last reported decided this ; and that the 155. per month was 
only a mode of computing the gross sum. The case was in 
substance as follows : 

It was an action tried before luovd Longhbotough, at the Loraiupv. 
assizes for the count v Xo) thumberl and, in \vhieli tlie plain- 

tiff declared, — 'I'hat the defendant, in consideration that the 
plaintiff at hi.s request had underwritten several policies of 
insurance as to certain sums of money therein subscribed 
against his name, on the ships, mercljandizes, and other things 
therein respectively specified, without receiving the full pre- 
miums therein mentie ted, undertook anil promised to pay thc- 
plaintifl’ so much money, as the premiums therin mentioned 
to be paid to him amounted to, with an averment that they 
amounted to 40/. There was another count for 40/. for 
money had and received b}' the defendant to the plaintiff’s 
use. I'he ilefendant pleaded not; assamjjsit as to all except 
the sum of 3/. upon which plea issue was joined; and as to 
the 3/. he pleaded a tender, and paid that sum into court. 

Upon the plea of tender, issue was also joined. The jury 
found a verdict for the defendani. upon the tender, and for the 
piaintilf upon the other issue, for the sum of subject to 
the opinion of the Court, whether lie was intitlcd to recover 
riiat sum ol 15/. or the sum of 3/. only, upon a case, which 
stated, in effect, as follows : The plaintiff had underwritten 
200/. on a policy cflected at Xerccastle, (which was set fortli 
verbatim in the case,) whereby the shij> the Chollcrford was 
• asured, against capture by the enemy for txoelve months, in 
the coasting trade between Leith and the Isle of' Wight be- 
ginning the 13th of March. 1779, and ending the 13th of the 
:amc month, 1780. In the body of the policy it was stated. 

That the assurers confessed themselves paid the considera- 

“ tion 
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« tion due by the assured, at and after the rate of 

** t^s. pet^j»onth. At the bottom, opposite to the 

** jdayl^N^ SUb^iptioii, was written, Premium received 1 5 th 
ofjPb^ on the back was indorsed, “ A’hc- 

** mKStt ^ Marchl^'j'jg. Mr. John Gaul Tkomlinson, on 
implMjWho ChoUerfbrdy himself master, for twelve months, 
‘^lajFtne eoasting-trade, at and between L,eith and the Isle of 
beginning the 13th of March 1779, ending the 
** 1 2th of iWarcA 1780. Enemy only. At i^s. per cent, pei 
month, 1 8/.” The premium was not paid, though expressed 
in the policy to have been paid, it being the usage in 'Newcastle 
not to pay the premium at the time of making the insurance ; 
but at various times after the policies are effected, and some- 
times, not till twelve ^onths after. The ship was lost in 0 
storm, within the first two of the twelve months for which the 
insurance was made, and the defendant tendered to the plain- 
tiff 3^. as flie premium for two months. The case' then states 
contradictory evidence given by witnesses on both sides, as to 
what had been done at Newcastle in similar cases ; but which 
I forbear to set down ; because the Court of King’s Bench 
was afterwards of opinion, that it ought not to have been 
received. 

After the counsel for the defendant had been heard, the 
plaintiff’s counsel was prevented by the Court from proceeding. 

Lord Manficld. — “ This is a mere question of construc- 
tion, on the face of the instrument, and therefore parol evi- 
dence should not have been admitted to explain it. It is an 
insurance for twelve months, for one gross sum of 1 8/. Tliey 
have calculated this sum to be at the rate of 15s. per month. 
But what was to be paid down ? Not 1 5s. for the first month, 
and so from month to month ; but 1 8/. at once. Two cases 
have been mentioned. Stevenson v. Snow was decided on the 
ground of there being two voyages. Tyrie v. Fletcher is directly 
in point against the defendant. There are two principles in 
these cases; ist, If the risk has never begun, the whole 
premium is to be returned, because there was no consideration : 
2dly, When the risk has begun, there shall never be a return, 
although the ship should be taken in 24 hours.” 


Mr. Jus- 
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Mr. instxcc Ashhurst. — “The 15s. pei* month is only a 
mode of computing the gross sum.” 

Mr. Justice Wilks and Mr. Justice Buller concurring in 
opinion, the postea was delivered to the plaintiff*. 

The two last cases w'cre insurances upon time ; but from the 
principles laid down in them, and in the formyr case of Slc~ 
wnson V. Snow, it seems perlectly clear, that when the contract 
is entire, whether it be for a specified time, or Jhr a voyage, 
there shall be no appointment or return, if the risk has once 
commenced. And therefore wlierc the premium is entire in 
a policy on a voyage, where ihere is no contingency at any 
period, out or home, upon the happening or not happening of" 
which the risk is to (aid, nor any linage established upon such 
voyages; although th(;re be sev(?ral distinct ports, at which 
the shipi is to stop, yet the voyage is ojie, and no part of the 
premium shall be recoverable. 

A rule had been obtained to shew' cause why there slundd Bcvmr’-ii-, 
not be a new trial in a case, which had come on belbre l.ord j'/'J,','!' 
Man^ield a,i QiiihlhalL when tin* jury found a verdict for the Uou,:. 
delendant. The case was this ; It was an action on a policy 
of insurance, on the French ship Lc Vnclole, and iu'r cargo, 
and the voyage was described in the policy in tlie following 
words: “ At and from lloiijieur to Ihc coast ot Angola, during 
“ her stay and trade there, at itvd front thence to her port or port '> 

“ of discharge in St. Domingo, (tnd at and J'unn St. Domingo 
“ back to 1 lonjleur.” 'I'he clause respecting the pnaniuin v.;is 
asfbllciw's : ‘‘ ISlaves valued at ”00 Hints 'I'cnonaa-. per heac 1 ; iho 
ship at 1450/. slui ling; otliur j^oods, 8:(\ as mu'WtA may *ip~ 
pear; at a p/' i [ per tcnl^' ^aiu'd 

/a, and Iroin thenue, alur htnyini^ sonic linic liicrcs lo llic iiesi- 
Indies. ( )ii licr way lo.y//;;c/f/islic put in :it (\njeinu\ on iSjcc.>a.' 
oi America^ and IVoni Caiie?nie\\imi Vo Marti rjeo., conli .f.iiily out 
of the way to Si. Domingo. In this cause, the in ijuc'tion w as a 
question of liict, not material to our present eiumiiw, vi/., ''-Vbe- 
ther the course taken was a deviation, or not, liom ilu* v»)yago 
insured ? After all the evidence had been hca.i.!, tiie jury 
thought it was, and accordingly found a verdict for the de- 
fendant. Ujion theic declaring this opinion, the counsci fi-v 
VpL. u. 2 
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the plaiutiff insisted, that as there was a count in the declara- 
tion for money had and received, the voyage insured ought to 
be considered as composed of three distinct parts or voyages ; 
namely, from llottfleur to Angola ; 2dly, from Angola to St. 
Dmningo ; and 3dly, from St. Homingo to Honjienr and 
that, as the voyage from St. Domingo to Honjleur had never 
commenced, the premium ought to be apportioned, and a re- 
turn made of (,hat part which was paid to insure the risk from 
St. Domingo to Honflenr. Lord Mansfield took the opinion of 
the jury upon that point also ; and they were clear there ought 
to be no return. Next day, however, His Lordship said, he 
had turned that question in his mind, and that he entcrtainctl 
some doubts upon it, and as it was a question of law, desiretl 
Mr. Lee to move for a new trial on that ground. It was, 
however, afterwards moved on both grounds ; namely, On the 
question of fact, whether the deviation was wilful : and adly, 
On the question of law, whether, supposing it wilful, there 
ought to be a return of premium. — These questions were fully 
discussed by three advocates on each side; and the Court also 
took time to deliboraH' upon them: after which the Lord 
Chief Justice delivered the unanimous opinion of the whole 
court. 


Lord Mansjield, after stating that, upon the question ot 
lact, they were perfectly salislicd with the verdict of the jury, 
jjroceeded thus: “ If, however, the plaintiff' should succeed 
on the second point, the determination would virtually allow 
him a new' trial on the w'hole of the cause, because no special 
case was reserved. But, on the fullCsSt consideration, and 
after looking into all the cases (though my opinion has 
fluctuated), we are ne w all clearly of opinion, that thei'e ought 
not to be any ivturn. The question de))ends upon thiv 
Vvhclher the policy contains one entire risk on one voyage, 
or whether it is to be sj)lit into six different risks ; for, by 
splitting the words, and taking “at” and “ from ” separately, 
it will make six, viz. ist, At lion finer ; 2d, I'rom Honjleur to 
Angda ; 3d, At Angoluy &c. The principles are clear. 
Where the jisk has never begun, there must be a return of 
premium: aiul if the voyages, in. this case, are distinct, the 
risk from Si. Domingo to Hoijleut never began. On the other 
I I!;:!, if the risk has once begun, you cannot sever it, and 

apportioi. 
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apportion the premium. In an insurance upon i. hfe* with 
the common exceptions of suicide, and the hands of justice, 
if the party commit suicide, or is executed in twenty-four 
hours, tlicre shall be no refurn. The case is the same if a 
voyage insured is once begun. IslhisoncentIreri.sk? The 
insured and insurers consider the premium as an entire sum 
for the wliole, ^vithout division : it is estimated on the whole 
oX \\l. ■per cen( . And, which is extremely material, there is 
no where any contingency, at any period, out or home, men- 
tioned in the poli#}^, which happening or not happenijjg, is 
to put an end to the insurance. 'I'he argument must be, that, 
if the ship had been taken between IfimJIcjtr a.m] Angola, there 
mu.st have been a l eturn. By an implied warranty, every rliip 
must be sea-worthy when sht- tirst sails on tlio voyage insured, 
but she need not continue so tliroiighout the voyag<;; .=•0 that, 
if this is one enl ire voyage, if the shij) was sea-worthy when 
she left Ho>//lei/i\ thi' underurilers would have been liable, 
though she had not been so at Angola, &c. ; but according to 
the construction contended lor on behalf of the plainlidj she ’ 
must have been sea-worlliy, not ojily at her departure from ^ 
flonfe'ur, but also when she sailed from Aiigntii^amX when he 
sailed from St. Dmningo. 'I'he eases oi' Slcvrnsan v. Suo-:o ar.d 
Bondv. Null were <piire ditlorcnt from this. I'licy (le{)cn<lcd 
upon this, that there was a contingency specified in the jiolicy, 
upon the not happening of wliich the insurance would cease. 
In Stevenson v. it depended on the contingenc y of the 

.ship sailing with convoy IVom Poiisnioul//, whether there shoidd 
be an insurance from that place. 'I'his necessarily divided the 
risk, and made two voyages. In Bond v. Nidi, it was held, 
that there W'ere two risks, upon the same principle. “ /.7 
Aamaica^’ was one ; the other, vi/.. the rhik from Jth.irJca,'^ 
depciuled on the coiitingcncy ofthe ship having saued o.i oi' 
before ike first (f August ; that was a condition precedent to 
the insurance 011 the voyage from Jamaica to IjOndon, 'ilie 
two cases of Tijrie v. Fldch r, and Ija eainc v. Thom! !,i son, are 
very strong, for, if you coukl app<uiion ti»e premium in any 
c.asc, it would bo in insurances U{)oa time, 'rhereliu'c, oii vc/v 
full consideration, we think this one entire risk, one voy.-'ty', 
and that there can be no return of premium.” The nuo wr.^; 
discharged. 


rr 
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Accordingly in another action for return of premium, tried 
before Mr. Justice IVilleSt on the northern circuit, where a ver- 
dict had been given for the plaintiff, upon a motion to set aside 
the verdict, and to enter a non-suit, a decision, similar to that 
of Bermon v. Woodbridge was made. The insurance was “ At 
“ and from Jamaica to Liverpool^ *tsiarranted to sail on or hefrre 
“ the first of August, premium twenty guineas per cent, to return 
“ eight, if she sailed with convoy.''* Tlie ship did not sail till 
September and was lost. The jury apportioned the premium, 
and gave the plaintiff a verdict for eight guineas, the de- 
fendant having paid eight for the convoy into court, whicli 
was allowing four for the risk run by the defendant at Ja- 
maica. 

Uord Manfield. — “ It would be endless to go into enquiries 
about the risk at Jamaica. It appears on the evidence to be 
different on different sides of the island. Besides the parties 
have divided the risk, with respect to convoy ; for it is a pre- 
mium of twenty guineas, to return eight, if she sail with con- 
voy : but there is an absolute warranty as to the sailing, and 
nothing said of the promiuni.” 

Mr. Justice IVilles thought the premium should be appor- 
tioned. 

Mr. Justice Ashhurst and Mr. Justice Buller agreed witli 
I^ord Mansfield, the latter observing, that as the parties have 
not considered it as two risks, nor estimated the risk at Ja- 
maica,\hc Court cannot do it for them. In all the insurances 
from Jamaica, the policy runs “ at and from,” and though 
in many instances the voyage has not begun, yet there never 
w'as an idea of the premium being returned, and that no usage 
was found by the jury. The rule for entering the judgment 
of nonsuit was made absolute. 

I am aware that the decision in this case may seem to clash 
with what fell from Lord Manfield, in delivering his opinion 
in the case of Tyrie v. Fletcher ; in which he put a supposed 
case of an insurance “ at and from, provided the ship shall 
sail on or before the first of AngustF In such a case,HisLordship 
obsei ved, as then advised, he should incline to think it a divi- 
sible 
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sible risk. In this place, it would be sufficient to observe, in 
answer to such an objection, that the opinion then delivered 
by Lord Man^eld was a mere obiter dictum upon a point, 
arising only in the course of argument; in which case the 
greatest abilities are liable to mistake. But His Lordship de- 
livered that opinion, with a wise and prudent reservation, 
that, as at ‘present ad-vised, he thought so and so : and it re- 
flects no discredit upon any man, however renowned for 
knowledge, to alter an opinion upon mature deliberation. 
There is, however, one very obvious distinction, upon which 
the Court relied much, between Meyer v. Gregson, and the 
case put in Tyrie v. Fletc/ier : for in the latter, the insured has 
used a most significant word [provided) to mark the difference 
between the two parts of the risk ; at and from, provided she 
sail, Sfc'' In the former, the insured has expressly provided 
for a return of premium, in case the ship sails with convoy ; 
Why did ho not use the same precaution, lest she should not 
sail by the day limited? Having done it in the one case, it is 
to be presumed he did not mean to do it, or that the insurer 
would not consent that it should be done, in the other: and 
ns the parties had not divided the risk tiicmseh er, the court 
could not do it for them. 

In another case upon an insuiance ‘‘ at and irom any port 
“ or ports in Jamaica to Liondon, lollowing and commencing 
“ on her first arrival there, warranted to sail with convoy 
“ from the place of rendezvous to Great Britain,” the same 
ijucslions were again agitated. But as the counsel difiered 
uj)oii the evidence given at the tri.'.I, the main question was 
not fully discussed by tiie Court, but '..as sent back to a new 
trial. 

"rhe last case upon this subject was also an action for a re- 
turn ol‘ the premium. The policy was “ at and from Jamaica 
to London, warranted to depart with convoy for the voyage, 
and to sail on or before the 1st of August, upon goods on board 
a ship called the Jamaica, at a jjremimn of 1 2 guineas jaw 
cent.” The ship sailed from Jamaica to London on the 31st 
cX July 1782, but without any convoy for the voyage. At the 
trial before Lord Manfeld, the jury found a verdict for tlie 
plaintifl', subject to the opinion of ilic Court upon a case, 
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stalling the facts already mentioned, lii addition to which, 
they expressly find, that it U “ the constant and invariable 
usage in an insurance, at and from Jamaica to London^ 
“ v^arranted to depart with convoy, or to sail on or before the 
1 st of /iugitst, when the ship does not depart with convoy, 
“ or sails after the rst oi August^ to return the premium, de- 
“ ducting one hally^er cent.” 

Lord Mamjkld. — “ An insurance being on goods war- 
ranted to depart with convoy, the ship sails without convoy ; 
and an action is brought to recover the premium. The law is 
clear, that if the risk be commenced, there shall be no return. 
Hence questions arise of distinct risks insured by one policy or 
instrument. My opinion has been to divide the risks. 1 am 
aware that there are great difficulties in the way of apportion- 
ments, and therefore the Court has sometimes leaned against 
them. But where an expi'css usage is found by the jury, the 
difficulty is cured. They offered to prove the same usage as 
to the West-Indies in general ; but 1 stopped them, and con- 
fined the evidence to Jamaica.” 

Mr. Justice WillcSy and Mr. IwsIxtQ Ashhnrst, conciirrctl wit(t 
His Lordship. 

Mr. Juirtice Butler. — “ The counsel for the defendant did 
right in his argument to make the chief question. Whether 
parol evidence of this usage ought to have been received ? In 
mercantile cases from Lord I lull's, time, and in policies of in- 
surance in particular, a great latitude ol’ construction as to 
usage has been admitted. By usage, places come within the 
policy, which are not expressed in words ; usage explains and 
even controls the policy. The usage here found by the Jury 
is universal : and though in some cases one half per cent, may 
be a small premium for the risk at ; yet the underwriters arc 
aware that it is so. In Meper v. Gregson^ no usage was found. 
Besides in cases of this kind, where every thing is left to the 
whim and caprice of a jury, 1 lean much against them. 
J lerc a general and certain usage is found ; and no incon- 
venience can result from it.” The poslca was delivered to the 
plaintiff. 


From 
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From the tenour of all these cases it should seem, as Lord 
Mansfield said in the case of Long v. Allen, tJiat so many 
difficulties occur in apportioning tlie premium, that the Courts 
are often obliged to decide against it, unless there be some 
usage upon the subject. Even in the case of Stevenson v. Snem, 
the jury found that it had been usual to divide the risk ; and 
although the Court rejected the usage for uncertainty, because 
it did not ascertain what proportion of the premium should be 
returned ; yet they expressly say, that it serves to shew vrhat 
the idea of the mercantile world is upon the subject. If, in- 
deed, we look back to all the cases reported in this chapter, 
we never find an apportionment take place, except in Stevensofi 
V. Snow, and Lo7ig v. Allen, on account of the difficulty, unless 
there be some usage, as in those cases, to guide and direct the 
judgment of the Court : and of late years one has known no 
instance of an apportionment occur. 

Before this chapter is concluded, it will be proper to observe. Vide ante, 
that ill the case of Bond v. AW/, which w’as so often mentioned 
in the argument of the cast '-, upon tipportioninent, the ques- 
tion never arose. In tha( case, the tv/o material questions 
were, as may ho seen by a icl’irrence to it i^^the two preceding 
chapters of this work, whollier the ship had complied with a 
warranty of sailing by a particular day : and whether in going 
to the place of rendezvous for convoy, she was guilty of a wilful 
deviation. It was proper to mention this, to prevent miscon- 
'.tniction ; and it was also taken notice of by Mr. Justice Bulltr, 

'll die CfihC of V. Allen. 
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OJ' Ihe Proceedings upon Policies oj' Insurance. 

X N the present chapter, it is intended to point out in what 
manner, and by what form of legal proceeding, a man, who 
has insured property, and has sustained a loss, is to recover 
against the underwriters upon the policy. We have formerly 
seen, that the Court of Policies of Insurance fell into disuse, 
and the reasons why it did so : since which period all questions 
of this nature have been decided by the usual mode of trial, 
known to tho f.iws anil constitution of this country, namely, 
the trial l)v iury in the Courts of common law. Cases oi this 

^ -J » 

nature are not the.'ubject o)' enquiry even in a Court of lajuitv, 
because tiie denutSd is ]!lain]\ a demand at law ; and the loss 
and damage ;uislained are as much the object of proof by wit- 
nesses, as aiiv other species of damage whatever. This was 
decided by a tlecree of Lord C-'haiicellor A 7 //g, whose opinion 
was afterwards confirmed by the House of Lords. 

In the year 1720, some merchants at Osfrnd sri u}) a trade 
to the Ea^t-hidies , and among others, one Jirwt's 
camp eijuippcd a ship called the J'landria^ liir a voyage to 
ChtiD, wherein sev'eral persons were concerned. jMackainp 
had the care and direction of tlie ship, and gave receipts 
to the several persons conceriK'd, for the monies they paid, 
promising to be accountable to them for their respective 
proportions of the net profit of the voyage. Tliesc Iransac- 
lions being carried on mostly at OsUmd. or Aidivirp, the several 
per. ons, who had a mind to be concerned in the midertaking, 
ga\e diri'ctions to their conesjiondents at those jilaces, to 
pay Marlcamp what s.nms they thought fit, and to take 
his rc( eipts lyj- {.junc. Tho appellants gave directions 
(o one Coiininch to pay several large sums to Maclcamp, on 

account 
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account of the said undertaking ; and accordingly Conninclc 
paid him divers sums amounting to 35,000 guilders, and 
took distinct receipts for the same, according to the propor- 
tion for w hich the appellants wore concerned therein : he also, 
by the order and direction of the appellants, and for their 
use or benefit, agreed with the respondents to insure on the 
said ship the Flandria^ 5000/. and by a policy, .dated the 26th 
day o£ December 1720, this insurance was efflcted, at a pre- 
mium of i2l.per cent. The ship sailed from Osfend, in order 
to proceed to China; but on her way was seized at Bencoolen^ 
in the Fast Indies^ by the governor, being an English settle- 
ment, and the ship and cargo were confiscated. The appel- 
lants, upon notice of this event, applied to the respondents 
for payment of the 5000/. insured, and produced to them the 
several receipts for their respective interests in the ship, 
and affidavits affirming the several sums therein mentioned, to 
have been really and bond Jide paid. But the respondent.-; rc 
fusing to pay, or make any satisfaction to the appellants, thtij 
brought their bill in the Court of Chanccri/, against the re- 
spondents, and the said Conninclc, praying, that the respond- 
ents might be decreed to pay the appellants the said sum of 5000/. 
nith interest, according to their several and respective shares 
and pro})ortionb thereof. To this bill the re.spondents put in 
a demurrer and answer, and to such part of the bill, as sought 
U) coniftel them to pay the appellants the 5000/. or to make 
tlieni any satisfaction for any loss, which had happened to the 
ship, they demurreil ; and lor cause ol' <lemurrer shewed, that 
if the policy of insurance in the bill mentioned was forfeited, 
a proper action at Uno lay to recover the money due thereupon ; 
and that the appt'llant.s, if the)'^ w'crc entitled to such relief as 
they prayed by their bill, might have their comj)lete and ade- 
quate romeily by an action at law, where such matters were 
properly cognizable, and where the appellant.? ought to prove 
their interest in, and the lo.ss of the ship. The demurrer 
came on to be argueil before Lord Chancellor King, when 
His Lordship ordered it to stand over for ttvo months till Con- 
ninck's, answer should come in ; and if the appellants did not 
procure such answer in two months, the demurrer w'as to be 
illowed. Cotminck accordingly put in his answer within two 
months, and thereby admittcnl, that he made the assurance in 
iiis own jiatne, in trust ajid for the benefit of the appellants ; 

but 
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but said he did not care to permit the appellants to bring any 
action against the respondents in his name ; he being advised, 
that if any such action should be brought and they should not 
prevail therein, he would be personally liable to pay all the 
costs and charges occasioned in consequence thereof. In sup- 
jjort of the demurrer it was urged, that the appellants* demand 
was plainly ja. demand at law, as they had nothing to prove 
but their interest, and the loss of the ship, which were facts 
proper to be tried by a jury. There was no equity suggested 
by the bill, but a pretended difficulty to produce witnesses ; 
and that their trustee refused to permit them to bring an ac- 
tion in his name : that the former objection might with equal 
reason be suggested in almost every case of a policy of insur- 
ance ; and the latter appeared manifestly to be thrown into the 
bill, merely to change the jurisdiction, and it was in a great 
measure falsified by the trustee's answer, for he did not say 
that he ever refused, but only that he did not care to permit his 
name to he made use of. If bills of this kind were encouraged, 
it would be ea.sy to bring all sorts of property to be tried in a 
court of Equity. 

Upon these reasons, Lord King allowed the demurrer ; anil 
upon an .appeal to the House of Lord.s, after hearing coimse! 
upon it, it was ordered and adjudged, that the same should be 
dismissed ; and the order complained of, affirmed. 

There may, it is true, be cases, where an application to .t 
court of Equity on the part of the insured, is strictly proper, 
and will be entertained. For instance, if the trustee in a po- 
licy of insurance do actually refuse his name to the cestui gnr 
trust in an action at law, there may be some pretence for goijig 
into a court of Equity, as Lord has once observed. 

Or ifi from a ooncurronce of circumstances, the j)ersons, 
whose testimony is requisite to the decision of some disputed 
facts, reside abroad, the Court of Chancery will grant a com- 
mission to examine those witnesse.s. But it is not upon a mere 
general trust, or the loose suggestions of any of these facts, 

that this extraordinary interposition will take place. 

* 

There arc also cases, in which the insurers may go into 
Equity, to obtain injunctions to slay the proceedings against 

them 
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them at law: as in the last case mentioned, where the evidence 
of persons abroad is requisite for their defence ; in which situa- 
tion, they shall have a commission to examine witnesses abroad, 
and an injunction to stay proceetlings at law in the mean time. 
Another ground for an application to a court of Equity, is a 
suspicion of fraud on the part of the insured, and of which 
I fear the chapter on fraud produces too many instances: in 
such Cases the Court will compel the party charged to make 
a full disclosure upon oath of all the circumstances that are 
within his knowledge; and to deliver up all papers and docu- 
ments, that are at all material to the question. But except in 
these instances, all issues upon policies of insurance must be 
tried in the courts of common law% Even if the parties, by a 
clause in the policy, agree that in case of a dispute, it shall be 
referred to arbitration, that will not be a sufficient bar to an 
action at law ; provided no reference has been in fact made, 
nor is depending. 

Thus in an action upon a policy of insurance it appeared, 
f,hat a clause was inserted, that in case of an}' loss or dispute 
about the policy, it should be referred to arbitration : and the 
plaintiff averred in his declaration, that there had been no re- 
terence. Upon the trial at Guildhall^ the point was rescrveci 
tor the consideration of the Court, whether this action woul<I 
lie before a reference had been made; and it was lieUl by tf.c 
wliole Court, that if there had been a reference depending, 
or made and determined, it miglit have been a bar ; but tlic 
agreement of the parties cannot oust this court: ami as no 
reference has been, nor any is depending, the action is well 
brought, and the plaintiff must have judgment. 

Having thus seen in what courts the party injured in the 
contract of insurance is to seek for redress, let us now con- 
sider, by what form of action that redress is to obtained. Tlie 
act of parliament, by which the two Insurance Companies 
were erected, ordered, that they should have a common seal, 
by affixing which, all coiporate bodies ratify and confirm 
their contracts. Hence a policy of insurance made by the 
Royal Exchange Assurance Company, or the London Assu- 
rance Company, is a contract under seal ; and if the contract 
i-- broken, the proceedings ;unin«t these Companies must be 
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by action of debt or covenant. From this circumstance a 
great inconvenience ax’ose; for under the plea of the general 
issue to an action of debt or covenant, the true merits of the 
case could seldom come in question : but in order to bring 
them forward, it became necessary to plead specially. This 
was attended with such a heavy expeiice, such great delays, 
and frequent applications to courts of equity for relief, that 
the legislature at last interposed, and enacted, “ that in all 
hGdo. I. « actions of debt to be sued or commenced against either of 
■.43- « corporations, upon any policies of insurance under 

“ the common seal of such corporations, ibr the assiunng of 
“ any shij) or ships, goods or merchandises, at sea or going to 
“ sea, it should and might be lawful to and for the said cor- 
“ porations, in such action or suit, to plead generally, i/iai 
they otved nothing to the plaintifl’ or plaintiffs in such suit 
“ or action ; and that in all actions if covenant^ which should 
“ be sued or commenced against either of the said corporations 
“ upon any such policy of assurance under the common seal 
“ of such corporation for the assuring of any ship or ships, 
goods or merchandises, at sea or going to sea, it should 
“ and might be lawful for the said respective corporations, in 
“ such action or suit, to plead generally, Ihut tfiei/ had not 
broke the covenants in such policy contained, or any ol' 
“ them ; and if thereupon issue should be joined, it should 
and might be lawful for the jury, if they should sec caus'’, 
“ upon the trial of such issue, to find a verdict lor the plain- 
“ tiff or plaintiffs in such suit or action, and to give so much, 
“ or such part oidy of the sum demanded, if it be an action 
“ of debt, Ol so much in damages, if it be an action of covc- 
“ nant, as it should appear to them, iqion the evidence given 
“ upon such trial, such plaititiff oi' plainlills ought in justice 
“ to have ” 

.'/-Geo. 3 .’ In a subsequent act of parliament the following clause is 
' inserted, “ that if any action or suit shall be commenced, 

“ brought, or prosecuted against the corporation of the lte>yal 
“ Exchange assurance of houses and goods from fire, by any 
“ person or persons, bodies politick or corporate, lor or con- 
“ cerning any assurance or assurances by the said recited 
“ chartci’, or hereby authorised to ho made, or relating to 
“ the powers hereby grauteu, or concerning any other matter 

“ Ol' 
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“ or thing herein or in the said charter above recited con- 
** taincd, the said corporation and their successors may in 
“ such action or suit plead the general issue, and give the 
“ special matter in evidence.” 

The charter recited in the act is that, which enabled the 
company to make insurances for lives and against fire; and 
therefore it should seem (a similar act having ‘past respecting 
the London Assurance Company) that in insurances on lives, 
and insurances against fire, both these companies may plead 
tlie general issue, as they might by virtue of the statute 
1 1 Geo. I . in cases of marine insurances. 

Since the three first editions of this work were published, 
an act of parliament passed, enabling His Majesty to incorpo- 
rate, by charter, a company to be called. The Globe Lmirance 
Company^ which charter shall empower them to make in- 
surances upon lives ; or on houses, warehouses, goods, ships, 
vessels, baigcs, and other craft, with their cargoes, in port, 
or used on navigable canals, farming stock, and all other pro- 
perty, against loss or damage by fire, within Great liritain or 
Ireland^ and any other parts abroad, within His Majesty’s 
dominions or not; and for other purposes hereafter to be 
mentioned in their proper place. 1 only allude to this new 
corporation at present, for the purpose of stating, that by the 
pth section of the act of incorporation above (juoted, the 
same pleas, and the same power to the jury to assess the 
danjages which shall actually appear to be due, arc given, in 
tbe case of The Globe Insurance Company, as were given tu 
tlie Roval Exckaiige and London Assurance Companies by 
the acts lately recited. Thus it stands with respect to the 
corporations. 

Wherever the contract of insurance is entered into with a 
private underwriter, it is done by the insurer merely sub- 
scribing his name to the instrument, which is no more than 
what is called by the lav/yers a simple contract; the remedy 
i’or a breach of which is by an action of asswupsily or an 
action upon the case founded upon the promise and under- 
taking of the insurer. There are, however, it is to be observed, 
two kinds of actions of assumpsit : the one, what is denominated 

a general 
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a general indebitatus assumpsit, \n which the plaintiff states gene- 
iierally, that the defendant^being indebted to him in so much mo- 
ney for goods sold, &c. or for money lent to the defendant, or 
for money had and received to the use of the plaintiff, in 
consideration thereof vndertook and promised to pay the 
amount; the other is called a special assumpsit^ which must 
always be founded on some particular or special agreement. 
The former cati never be used as the means to recover upon a 
policy of insurance. The only cases, in which it can be at 
all used with respect to this contract are, where money has 
been paid by mistake to the insured by the insurer, upon the 
supposition of a loss, when in fact there was none; a rule 
which holds, whether the n)onoy was paid through the fraud 
or mistake of the receiver ; or where the insured wishes to 
recover back the premium which he has paid to the insurer. 
In these cases, the proper mode is to bring an action of inde- 
bitatus assumpsit for money had and received to the plaintiff’s 
use: and therefore in almost all actions upon policies of in- 
surance, it is usual after the count for the special assumpsit^ to 
add one or two general counts ; that if the policy should be 
set aside, and the contract declared void, the insured may at 
least be enabled to recover the premium. 

It being thus evident, that the proper form of action, in 
outer to recover upon a policy of insurance, is a special 
cs,,umpsif, foiiiided ujmn the express contract of the person 
v.ho sigiis it; it will follow as an imiaediate consequence, that 
llie first thing wliich is necessary for the plaintiff to insert in 
his declaration, or state of the case, will be the policy itself^ 
because that is the foundation of the whole. Me should also 
state, that it was signed bv the defendant. The next aver- 
ment will be, that in consideration of tlie premium being paid, 
the defendant Ind undertaken to indemnify against the losses 
specified in the policy. We saw in the first chapter of this 
book, that the premium was the consideration upon which the 
whole contract rested; and that by the custom, the receipt of 
the premium was acknowledged in the body of the policy. It 
is then necessary for the plaintiff to allege that goods and. 
merchandises were laden on board to the amount of the sum 
insured, and^that the plaintiff' was interested therein; or if the 
Insuiaiicc be upon the ship, the insured’s interest must, in the 
iQ same 



Chap. XX.3 POLICIES OF INSUJIANCE. 


r>99 

same manner, be averred (a) The next material averment 
that the property insured was lost, and by what itieans that 
loss happpened ; in stating which the plaintiff must bring it 
within one of the perils insured against by the policy : but he 
must always state it according to the truth, {b) Thus he ought 
to shew', that it was by perils of the sea, by capture, by fire, 
by detention, by barratry, or any of the other perils mentioned 
in the policy. . 


Where the loss had been by barrahy, the breach was thus 
assigned, the proceedings being at that time in Latin, per 
fraudeniet riegUgentiani magistri navis depressa et submersa fuit, 
et tolaliler pcrdita. cl amissa fuit, and it was insisted, that this 
was not w’itliin the meaning of the word hatrairy, but thebreach 
should have been express, that the ship was lost by the barralru 
of the master. 


Knight V, 
Cambridge, 
2Ld Ray in > 
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The Court were unanimously of opinion, that there was no 
occasion to aver the fact in the very words of the policy ; but 
if ihc fact alleged came within the meaning of the words in the 

{(i) In Nantes v. Thompson y % Easi\s Rep. ^^85. the Court of King’s Bench 
unanimously decided, after time taken to deliberate, and after two lu'gn- 
uients at the bar, that a declaration on a policy of insurance need not aver 
any interest in the assured, though there be no bucli words as “ into- 
rest or no interest” in the policy. This case has been removed by writ of 
error into the Exchequer Chamber; but though it ha& been twice argued, 
no judgment has as yet been pronounced, 1809. This jialgincnt wc»s 3 T r 
reversed in 1811, in a cause of Cousins v. Nantes. 

(A) In the case of V. WillcinsoUj 2 Taunt, the declaration 

alleged, tliat the plaintiff was inten^sted at the time of effecting tlic policy 
and of the loss, it w^as held that this averment was satisfied by proving 
rest at the lime of the loss, the other being iniinaterial. 

In Peppin v. Solomons, 5 Term Rtp. 496 a vleclaration alleged that the 
ship sailed after the policy w'as effected, wlicrea.'^ she had sailed and 

the Court held it to be quite immaterial, provided she had sailed upon the 
voyage at all. But it must apjicar by the declaration that the risk had 
attached, and that the loss took place during tlie voyage insured,* and 
therefore where ^00^/5 were insiu’cd, and the dechu'ation averred, that qfte, 
the loading of the goods, the ship depm'ted 01; her intcndi*d voyage, and 
while in the course of her vopa^e was lost, the Conrt of Common Pleas 
held this averment to be material, and ar the thip was lost before she hpd 
completed her cargo, and at her mooring tbx luourcd could not rcro^ i 
Sec Abitbol V. Bristow, % Mav'^U, i ; 7* 
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policy, it was sufficient. Barratry imports fraud, and he that 
cojjiniits fraud, may properly be said to be guilty of a neglect, 
namely, a breach of duty. 

It is true that the practice at present, as I have reason to be- 
lieve fi'om precedents which I have seen settled by the ablest 
special pleaders, is to aver such a loss to have liappencd “ by 
“ the barratry -of the master or mariners.” 

If the plaintiff in his declaration allege, that a total loss has 
happened, and lay the damages as for a total loss, it shall be no 
bar to bis recovery, though he can only prove a partial loss : 
for in an action for damages merely, a man may always reco- 
ver /ess, but never more than the sum he has laid in his decla- 
ration. A contrary doctrine was once attempted to be main- 
tained ; but was unanimously overruled. 

The case, in which it was so determined, came before the 
Court upon a tjueslion reserved by Lord Mansfield at Nisi 
Prius at Gnild/ia/l, upon an action on the case, on a policy of 
insurance. The insurance was made upon one-fourth part of 
the shij) JRncourageme?il, and of its cargo, from Greenland to 
Loiulon, free from averjige under a certain value, from the ice. 
The plaintiff deelared itpon a total loss of the ship ; the declara- 
tion expressly stated a total loss of it ; and the damages were 
laid for a total loss. But the evidence only proved an average 
or partial loss ; it was not attempted to prove a total one ; and 
it was only shewn that the ship had received some damage, 
which little more than 50/. would have rcpairctl. 'I'he defen- 
dant’s counsel objected at the trial “ that this evidence did not 
support the plaintiff’s declaration.” They also represented the 
practice to have been on their side ; namely, that proof of a 
partial loss was not sufficient to maintain a declaration for a 
total loss. A verdict was taken for 20/. as for an average loss : 
but it was agreed on both sides that tlic verdict should be sub- 
ject to the opinion of the Court, “ Whether it was maintain- 
able in j)oint of law.” If the Court should be of opinion that it 
was, the verdict w’as to stand ; but if the Court should be of a 
contrary opinion, the plaintiff" was to have a judgment of non- 
Miit against him. 


Lord 
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Lord Man^ld. — At the trial it appeared to me, and srf • 
the jury thought, that the present case could not be considered 
as a total loss. The defendant's counsel objected, as they do 
now, that the jury could not take a partial loss into their consi- 
deration, upon an express declaration for a total loss; and 1 
understood from them, that the practice supported their ob- 
jection. Mr. Noy-ton^ who was counsel for the plaintiff at the 
trial, then argued to the contraiy upon principles*; and he also 
cited the case of Walker v. The Royal Exchange Assurance 
Company But that case does not prove much ; for that was a 
total loss. I was satisfied upon the principles, provided the 
practice did not interfere with them, which I was then told it 
did. I chose to put it in such a shape, that the opinion of the 
Court might be had without dday or expence. No hardship 
was done to the defendant upon the quantum of the damages 
found : for the plaintiff took a great dt»l Ua than it clearly ap- 
peared on the evidence that the loss amounted to. I cannot 
hear of any such determination as can support the objection 
that has been made by the defendant's counsel. Tlierefore it 
stands singly upon principles. And upon principles it is ex- 
tremely clear, that the plaintiff may, upon this declaration, re- 
cover damages for u partial loss. This is an action upon the 
case, which is a liberal action ; and a plaintiff may recover less 
than the grounds of his declaration support, though not more. 

This is agreeable to justice, and consistent with his demand. 

Here are two grounds of the plaintiff's declaration ; namely, 
the policy, and the damage to the ship. As to its being a total 
or a })artial loss, that is a question mwe applicable to the 
quantum of the damages, than to the ground of the action. Tlie 
ground of the action is the same, whether the loss be partial or 
total ; both arc perils within the policy. As to the defendant’s 
not coming prepared to defend a partial loss : this indeed 
would be an objection if it were true. But the defendant does 
in truth come prepared to shew, that either no damages had 
happened at all ; or at least, that damages have not happened 
to such a degree as the plaintiff has alleged m his declaration; 
or, that he did not sign the policy. As to the effects of a judg- 
ment by default, the defendant could not have beat hurt by a 
judgment by defeult. For the plpwliff could not have reco- 
vered, even upon a writ of enquiry, any greater damages than 
he could prove to tl»c jury sworn to assess them, that he had 
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actually suffered. If the present objection were to prevail, it 
would introduce the addition of unnecessary counts in declara- 
tions, and an enormous swelling of the records of the court. 
It is more convenient to lay the case short, than prolix. 
There is no proof of any practice contrary to the principles. 
It was the apprehension of such -contrary practice, that was 
the only occasion of my having any doubt at the trial. I am 
now fully satisfied, that the plaintiff may recover either the 
tsohole or less than he has laid ; and therefore this Verdict ought, 
in my opinion, to stand. In an ejectment for more, the 
plaintiff may recover less : it is every day’s practice.” 

Mr. .Tustice Denison concurred, and thought it a very plain 
case. It is an action for damages for the loss of the ship. 
Now', in an action for damages, the plaintiff is to recover his 
damages according to his proofj pro tayito ; but he is not, in an 
action for damages, obliged to prove all that he has alleged- 
If it had been an action of covenant for pulling down a house, 
%vould not the plaintiff be entitled to recover damages for 
pulling down half the house, provided he had proved that the 
defendant did it ? This is no variance of the evidence from 
the declaration ; the evidence tends, in a certain degree, to 
the proof of what is alleged in the declaration ; it is not ne- 
cessary to lay two counts in such a declaration as this. 

Mr. Justice Foster was of the same opinion. 

Mr. Justice IVilmot. — “ In actions for damages, the plaintiff 
may recover all, or for any part: the damages are severable, and 
may be given pro tanto. Here damages are laid for a total 
loss, w'hich is only the measure of the damages ; and the plain- 
tiff proves a partial loss ; which only affects the measure of the 
damages, but is no variance from the allegations contained in 
the declaration. If this had been a judgment by default, yet 
the plaintiff could not, even in that case, have recovered 
damages for any more loss than he was able to prove under 
the writ of enquiry of damages. And as to the defendant’s 
not having sufficient notice that he should come prepared to 
defend against a partial loss, I think he had sufficient notice to 
come thus prepared : /or he ought to come prepared to prove, 
“ that no damage at all happened.” If any at all happened, 

hf- 
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he will be liable tanto^ if it be proved.” 'rh.e.'posiea was 
delivered to the plaintiff. 

Every declaration upon a policy of insurance must now Cousms v, 
contain an averment of the persons interested in the policy : ^Taua’jij. 
and that averment must be proved as made. Upon a writ of 
error in the Exchequer Chamber these points have been de- 
cided, upon a demurrer to a declaration. A wdgering policy, 
and a policy on a real interest are contracts perfectly distinct 
in thefr nature and incidents : and it must appear on the face 
of the policy, of which of these species the contract is. If the 
policy be in the common form, it is to be considered as a po- 
licy on a real interest : and if it be a policy on a real interest, 
the declaration must allege in whom that interest is vested. 

In a declaration on a policy, the plaintiff, who was an agent, P^?e v. Fry, 
aven'ed in his declaration, that Messrs. Ilijde and Hobbs were at 
the time of loading, at the time of subscribing the policy, and 
until the time of the loss, interested in the commodity insured 
to a large amount, viz. to the amount of all the money ever 
insured thereon; and that the policy was made for their use, 
risk, and benefit. It appeared in evidence that, priot' to the 
policy, Hyde and Hobbs had permitted another mercantile 
house to take a joint concern in the corn : and it was objected 
that the fact so proved was in direct contradiction to the aver- 
ment in the declaration. 

But Lord Eldon^ Heathy Rooke and Chambre^ Justices, 
were of opinion, that there was a sufficient interest throughout 
the entirety of this cargo, notwithstanding other persons had a 
beneficial interest in a part, to support the averment in the de- 
claration ; and that the spirit of the act of the 19 Geo. 2. only 
requires that the policy shall not be a gaming policy, (a) 

An 

(a) Since this decision, I have found a MS- case of Hiscoi v. Barrett^ 
at Guildhall, December 1747, in which Lord Chief Justice Lee held 
accordingly, MSS. petic^ me. And sec also Perchard v. Whltniorej 
2 Bos. 4 * Pull. 155. note. Where Justice held, that if A. and B. 

declare upon a policy, and aver the interest in themselves, it is not 
a fatal variance, though it shall appear that 6 ’. became interested after 
the policy effected, and before the action was brought. A late case 
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An attempt was also once made to nonsuit a plaintiff, because 
the declaration alleged that he had a smaller interest than he 
appeared in proof to have. But this attempt also failed. 

^e«^sitr« action on a policy of insurance, in which the deck- 

Guildhall, ration stated, thattbe plaintiff was possessed of one-third of the 
ship on which the insurance was made. It was proved that 
^ the plaintiff hSid purchased the whole ship at one period ; and 

aa Uierc was no evidence to shew that he had since parted 
with any share of it, the counsd for the defendant insisted, 
that the plaintiff had not proved his declaration, which alleged 
him to have but one-third. 

Lord Man^eld overruled the objection, saying, that thi.« 
was jprimd facie sufficient evidence ; for omne majm continct in 
se minus, (a) 


Carruthers 
▼. Shedden, 
1 Marsh. 
4X^* and 
6Taun.X4. 


Bell and 
others v. 
Antley. x6 
£aic,Z4X. 


Cohen v. 
Hannam, 
5 Taunt. 
101 . 


in the Common Pleas seems to support these cases. Two persons 
trading under the firm of Dowrick and Co. engage in an adventure, 
and afterwards receive two others as sharers therein. A policy is cfftTtcd 
on account of 2>. and Co. and a loss having happened, the interest 
averred to be in Dowrick and IVaj/, the original parties. Other connU 
stated the interest to be in the other parties, but a Judge had ordered tlicni 
to be expunged. The jury were asked to say, whether all the advcnlnrer-j 
were intended to be included. They found they were, and the Court ron- 
cumed, and held that the declaration was sufiicient. But it seems quite 
impossible to support any of these cases to their extent since the cases of 
Bell a»d others v. Ansle^, and Cohen v. Hannam, 

In tile Former of these, it was held that joint owners of property insured 
for their joint use and on their joint account, cannot recover upon a count 
on the policy, averring the interest to be in one of' them only. Lord Klim* 
borough, in delivering the judgment of the Court, endeavours to distinguish 
it from Page v. Fry, but abandons the case of Hiscox v. Barrett. 

And the Court of Common Pleas, in the following year, held, that if 
two persons were jointly interested in property, and cfTccted aii insurance, 
and in declaring, insert two counts in the declaration, one averring Interest 
in the one partner, and the second, in the other, the plaintiff' cun recover 
on neither; and Lord Chief Justice Mamfield, in delivering the judgment, 
said, the Court were of opinion, that the judgment given in the case of 
BcU V. Amity was right and well founded. 

(^) But if the plaintiff* in this case had the whole ^hip, it seems that he 
could never bring another action fuf the other two third:! ; because that 
would be a i pUtting of aclioiii. 


Wc 
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We have seen tliat policies of insurance are seldom effected 

by the party himself really interested, but generally by the 

intervention of a broker employed by the insured, who 

transacts the business with the underwriters as attorney for his 

principal, from whom he receives his instructions, and from 

which, if he deviate, he is answerable to his employer in an 3 Oiackst. 

action on the case; like any other person who undertakes any 

office, employment, trust, or duty, and who thereby impliedly 

undertakes to perform it with integrity, diligence, and skill, (a) 

It is also common for the broker to open the policy in his own 25 Geo. 3. 

name, at the same time declaring for whose use, ben^t, or in- vide ante 

terest, the same is made ; how far such declaration is neces- «=. i. p. 19. 

sary we have formerly explained. As the policy may be made 28 0^ *3? 

in the name of the broker, so also may the action be brought ' 

in his name, as was done in the case of Godin and the Bayal rBu^.490. 

Exchanee Assurance Company, and a variety of other cases. Vide ante, 

c. 15. 

As tliis contract depends so much upon the purest good , 
faith, and the most liberal communication of circumstances, 
relative to each particular case; when gaming insurances, 

(a) As the brokers transact the chief part of the business, and generally 
pay the premiums, the law has given them a lien upon the policies in their 
hands, so as to enable them to deduct out of any monies they may receive 
for the assured, not only the premium and commission due on the particu- 
lar policies, but the general balance due to them on the account between 
them and their principals. And it has also been decided, that if a broker 
should part with the possession of the policy, so as to lose bis lien upon it ; 
yet if it get back into his hands for any purpose whatever, the lien revives. 

These points were settled in the case of WhUehead v. Vaughan^ Trin. 
aj Geo. in B. and of Parker and others v. Carter^ in C. P. Trinity x 788; 
both of which cases are stated at length in Mr, Cook^% book on the Bank- 
rupt Laws, 6th edit p. 600. But if the policy was efBcctcd by an agent in 
)m own name, he being an Engfiihman^ telling the broker, that the property 
was needral^ and to warremt it to be so, this was held to be a sufficient no- 
tification to the broker that the party acted only as agents and therefore in 
an action by the foreign principal against the broker, he can only set off the 
money due for the partiailar premium, and not the general balance due 
from the EnglUh agent to him. Maam v. Hendenon^ i East's R. 335. But 
if they hear nothing to the contrary, the brokers may presume the person 
from whom they receive orders to be the principal ; and they have a right 
to apply the money received to pay the balance, as well after as before notice 
that it belongs to a third person. But if they pay over any surplus to the 
oLgent after such notice, tlicy would be liable to repay it Mann v. Forret- 
ter. 4 Camvh^ 60. 


XTann v. 
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4 Canipb.6o. 
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without interest, were abolished by the legislature, in order 
effectually to answer the purpose intended, it became necessary 
to order tliat a disclosure of all insurances, effected on the 
same pi'operty, should be made even after an action brought. 

Thus it was declared, That in all actions or suits brought 
or commenced by the assured, upon any policy of assurance, 
“ the plaintifTin such ^tion, or suit, or his attorney or agent, 
“ should, within fifteen days after he or they should be required 
“ so to do in writing by the defendant, or his attorney or .agent, 
<< declare what sum or sums he had assured, or caused to be 
“ assui'cd in the whole, and what sums he had borrowed at re- 
“ spondentia or bottomry, for the voyage in question in such 
“ suit or action.” 

In addition to this very wise provision, it having appeared to 
the legislature, that some 'vexatious persons, notwithstanding 
the perfect willingness of the insurers to pay losses, to which 
they were liable, still persevered in bringing actions, by which 
the defendants were put to great and heavy charges, and had 
no means of paying the money into Court ; it was therefore 
enacted, “ That it should and might be lawful for any person 
“ or persons, body or btxiies corporate, sued in any action or 
“ actions of debt, covenant, or any other action or actions, 
“ on any policy or policies of insurance, to ()ring into Court 
“ any sum or sums of' money ; and that if any such plaintiff or 
“ plaintiffs should refuse to accept such sum or sums of money 
“ so brought into Court .ns aforesaid, with costs to be taxed, 
“ in full discharge of such action or actions, and should af- 
“ terwards proceed to trial in such action or actions, and the 
“ jury should not assess damages to such plaintiff’ or plain- 
“ tiffs, exceeding the sum or sums of money so brought iiito 
“ Court, such plaintiff’ or plaintiffs, in e^'ery such case and 
cases, should pay to such defendant or defendants, in every 
“ such action or actions, costs to be taxetl ; any law, custom, 
“ or usage, to the contrary notwithstanding.” 

These preliminary steps being taken, the defendant is to 
put in his plea to the charge or declaration of the plaintiff'; 
which, by the act of parliament, is prescribed to the Assu- 
rance Companies, when tl' ?y are defendants ; namely, that 
they owe nothing, if the action be debt : or if it be covenant, 

II that 
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that they have not broken the covenants, which' they had un- 
dertaken to keep. But in the case of a private insurer, as the 
action is merely an assumpsit ,* so the answer to it is non 
assumpsit; that is, the defendant has not promised, as the 
plainti£P has alleged. Under this plea, the defendant will have 
a right to take advantage of all those circumstances, which, 
as we have seen, will either render tlie policy void, or make 
it of no effect : such as fraud, want of interest, not being sea- 
worthy, deviation, non-performance of warranties, and all 
other grounds stated in former chapters. 

Issue being thus joined between the parties, the next object 
for our consideration is tlie proofj which it will be necessary 
for the plaintiff to produce, in order to support his case, 'lliis 
enc]uiry will be rendered very easy, by reflecting upon those 
allegations, which, as we have before shown, it is incumbent 
upon the plaintiff to insert iU his declaration. We have seen, 
that the policy must be set out in the declaration ; and, con- 
sequently, the first evidence to be given is, that the defend- 
ant’s hand-writing is subscribed to the policy, (a) This, in the 
liberality of modern practice, is seldom required to be done, 
as the subscription is usually admitted ; but, in strictness, it 
may be insisted on : and in a work of this nature, it is my 
business to point out every thing, which cither party is ex- 
pected, or compellable to perform. When the signature is 
once proved, the court and jury are in possession of the ex- 
tent of the contract (except as it may be further extended by 

(a) It is now frequently the practice to subscribe policies by an a^ent of 
the uiulerwritcr ; and therefore, whetc that is the case, in strictness, the 
autliority of the agent ought to be proved. This in fact is seldom insisted 
upon, the parties in general, when they defend a cause of this nature, in- 
tending to try some real or supposed question, either of law or fact. But 
experience in courts of justice informs ns that such defences are sometinu', 
made. So a few years ago an action w,as brought upon a policy, in which 
the policy was subscribed by one Hutchins, for the dciendant. 't'lie witness 
said he did not know by what authority, hut that Ilufchius was in the 
. onstant habit of subscribing policies for the defendant, and had done se- 
veral for the witness, and for others, to his knowledge. It was objected 
tliat Ilulchins might have done this by some limited power of attorney i 
which ought therefore to he produced. But Lord Kenton overruled the 
objection, being of opinion that the acts of Hulckins held him out to the 
svorld as properly authorized, and his having subscribed several policies 
was suffieient to charge the defendant, who, and not the plaintiff, ought 
to prove his authority to be limited. Neah' v. Ervinf^, i E$p, E. 6i. 

R R t 
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Vide ante, usage), the conditions to be performed on either side, and all 
the otlier circumstances relative to the risk insured. And 
although, in the course of our enquiries, we have seen fre- 
quent instances where the usage and practice of a particular 
trade control and extend the written words of a policy; yet 
in no case shall evidence of any agreement be allowed, which 
directly tends to contradict the policy ; for to suffer them to 
be defeated by agreements by parol, not appearing, would 
be greatly to diminish tlieir credit, and to render them of no 
value. 


i\ .iljiC 
•‘jkiiiii, 


s V. 

tly, 


Thus in an action upon a policy of insurance Jrom Arch- 
angel to Leghm-n^' the defendant said, that the agreement be- 
Jbre the subscription was, that the adventure should begin, 
but from the Dotinis ; but this agreement was not put into 
writing. Lord Chief Justice Pemberton said, that policies 
were sacred things; and that a merchant should no more be 
allowed to go from what he had subscribed in them, than he 
that subscribes a bill of exchange, payable at such a day, 
shall be allowed to go from it, and say, it was agreed to be on 
a condition, when it may be that the bill had been negotiated : 
for though neither of them arc specialties, yet they are of 
great credit, anil much for the support, conveniency, and ad- 
vantage of trade. The jury, notwithstanding this direction, 
found for the defendant ; but afterwards there w^as a trial at 
bar, anil a verilict was given for tlic plaintiff, according to the 
oj)inion of the court. 


The policy not only ju'ovcs the extent and nature of the 
contract ; but it also establishes another allegation in the 
Video. I. plaintiff’s declaration, namely, that the premium "(ms paid; for 
it was formerl}' slicwai, that every policy contains the follow- 
ing clause: “ confessing ourselves j^aid the consideration due. 
“ unto us for this assurance by the assured, at and after the rate 
(f per cent." 

The plaitJtiff having averred in his declaration, that he is in- 
terested to the amount of the property insured, it is absolutely 
necc-ssary that this allegation should be proved. This he must 
do by a production of all the usual documents, such as the bills 
of sale, bills of parcels, ar.J the costs of the outfit; the bills of 

lading. 
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ladvig (a), signed by the master, specifying the goods received 
on board, and for whom he is to carry them, custom-house 
clearances, and every other paper, which may be thought 
necessary to substantiate his right to the property, (i) So if 
the assured has exercised acts of ownership, in directing tlie 
loading, &c. of the ship; and paying the people employed, 
this lias been held to be primd facie sufficient proof of owner- 
ship in the vessel, {c) 

(a) In addition to the bill of lading, &c. it Is usual to call tbc captain or 
some other person to prove that the goods mentioned in it were actually 
oil board. The first great cause, in which the law relative to bills of lading 
came much under discussion, was in a modern case of Caldwell and others 
V. Bally reported very much at length, and with great accuracy in ist Term 
llcports, p. S05. That case was fully argued at the bar, and very much 
debated on the bench. Amongst other things the Court held, that a bill 
of lading is an acknowledgement under the hand of the captain, that he 
has received such goods, which he undertakes to deliver to the person 
named in the bill of lading; that it is assignable in its nature; and by in- 
dorsement the property is vested in the assignee. That where several bills 
of lading of the same date, but of different imports, have been signed, no 
reference is to be had to time, when they were first signed by the captain : 
but the person, who first gets one of them by a legal title from the owner 
nr shipper, has a right to the consignment. And where such bills of lading, 
though different upon the face of them, are construe tively tlic same, and 
the captain has acted hona fidcy a delivery according to such legal title will 
dischaigc him from them all. But if the intention of the parties appears 
to have been to bind the net proceeds only, in case of the arrival of the 
goods, an insurance made on account of the indorser, after such indorse- 
ment, is good. 

(b) Two partners purchased a ship under a regular bill of sale, conform- 

able to the Geo. 3. c. 60. (I ord Hawkesburti^h act.) They afterwards 
took in two other partners, who paid their respective shares in the ship, 
but there was no transfer to them under the direction of the statute : and 
it was held that the four partners bad not an insurable interest in the 
freight ; for as the right of freight results from the right of ownership, 
these four partners had not shewn in themselves jointly (as laid in the de- 
claration) either a legal or equitable title to the ship. Camden and others 
V. Andenouy 5 Term Rep, 709. and Mar A s.RobinMony Rep. 98. Aec, 

(r) Amery v. RodgerSy 1 Esp. Rep. ao;. and frequently since in many 
cases, particularly in Robertson v. Frefichy (4 East’s Rep. 130.) which, upon 
other points, was much discussed. (See ante, p. 75.) But the whole Court 
held. Lord Eilenhorough delivering the judgment, that the property of the 
ship may be proved 1^ parol eridence of the possession of the assured, 
unless disproved by the production of the written documents of the sliip 

under 
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I’lie agent or broker of the assured having shewn to the 
HUtlerwriter the protest of the captain, stating the circum- 
stances of the loss of the ship insured, and demanding pay- 
ment, it was held by the Court, on a motion for a new trial, 
that the delivery of this paper to the defendant did not entitle 
him to read it, as evidence of the facts contained in it ; though 
had the captain been called to give a different account of the 
loss from that' contained in the protest, It might have been 
produced to shew that he was not worthy of credit : but it 
could not be read on the part of the defendant to prove any 
fact in the case: 

So also in an action on a policy on tlie ship, a condemna- 
tion of the vessel by a Court of Vice- Admiralty abroad for 
insufficiency, after a survey had upon oath, was offered in 
evidence by the undens-riters, to prove that there were defects 
in the ship, from which, want of sea-worthiness at a prior time 
was meant to be inferred ; but I-ord Kentfon rejected the sen- 
tence, as evidence of the facts contained in it ; though he admit- 
ted it to be read to prove the mere fact of a condemnation 
having taken place : and this, notwithstanding an ortler of the 
Court of Exchequer, directing that it should be admitted in 
evidence. 

A man having purchased goods beyond sea, in order to 
prove his property in the cargo, in an action upon a policy 
of insurance, produced a hill of parcels of one Gardiner at 
Petersburgh, with his receipt to it, and proved his hand. 'J’he 
defendant objected, that this w^as no evidence against tlie in- 
surers ; but the Lord Chief Justice allowed it. 

Before the sjibject of interest is entirely closed, I will take 
the opportunity of mentioning, what I omitted in a former 
chapter, that if a merchant abroad, who is interested in goods 


niicler the Register Acts. And it was also held that such parol evidence 
of ownership, arising from possession at a particular period, was not «iis- 
proved by produdng a prior register in the name of another, and a mbsc- 
rjuciit register to the same person upon a sale under a decree of the Viec- 
Adrnirulty Court, those being perfectly consistent with a title in other 
dersons in the mean time, agreca..lc to the averment in the declaration. 

and 
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and the freight of a cargo, mortgage them to his creditor 
here for payment of money at a certain day, and by a letter, 
inclosing the biUs of lading, direct an insurance, the mort- 
gagor has still an insnrable interest, although the mortgage 
was become absolute, before the letter directing the insurance 
was received : and therefore an action was held to lie against 
the agent for not insuring agreeably to the instructions con- 
tained in such letter. 

It is, in the last place, incumbent on the plaintiff to prove 
that a loss has happened, and that by the very means stated in 
the declaration. It is absolutely necessary that this rule should 
be strictly adhered to ; for otherwise the insurers would come 
into court prepared to defend themselves against one charge, 
and one species of loss ; and they would then be obliged to 
resist a demand upon a quite different ground. This ap- 
peared clearly in a modern case. 

It was an action on a policy of insurance, which came on to kuWh 
be tried before Mr, Justice BuUer., w'ho nonsuited the plain- 
tiff. Upon a motion to set aside that nonsuit, the follow- i t. Rep. 
ing report was made by the learned Judge. The insurance 
was upon goods on board the ship Emanuel.^ at and from 
I'almouth to Marseilles^ warranted a Danish ship ; and on 
the policy was this memorandum: “ The following insurance 
‘‘ is declared to be on money expended for reclaiming the 

ship and cargo valued at the sum, which shall be declared 
‘‘ hereafter. The loss to be, paid, in case the ship does not 
“ arrive at Marseilles^ and without further proof of interest 
“ than this policy; warranted free from all average, and 
“ without the benefit of salvage.” It appeared that the plain- 
tifis were proprietors of the cargo but not of the ship. That 
the ship originally sailed with the cargo on board from Biga 
to Marseilles^ and that an insurance had been effected at 
Bremen upon the cargo for that voyage; in the course of which 
she was taken, and brought into Falmouth by an En^ish pri- 
vateer. That a sentence of condemnation had been there ob- 
tained, which was afterwards reversed upon the prize having 
been proved to be a neutral ship, but the expences of procuring 
tliat reversal were ordered by the Admiralty Court to be a 
rharge upon the cargo. The plaintiff’s agents accordingly 

paid 
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paid the sum of 145. for the expences of reclaiming the 

ship and cargo; and immediately procured the policy in 
question to be effected in Januaty 1781, according to the pur- 
jmrt of the memorandum. In the February following, tlie‘ 
ship set sail from Falmouth with the original cargo on board, 
in the prosecution of her voyage to Marseilles / but on the 
2<5th of the s^c month, before her arrival there, was captured 
by a Spanish ship, and carried into Ceuta in Spain, where she 
was again condemned. An appeal was brought in the supe- 
rior court of Madrid, which promising to be of long conti- 
nuance^ the cargo, which was of a perishable nature, was 
ordered to be sold, and the proceeds to be brought into court, 
to wait the event of the suit. In May 1783, the vessel was 
restored by sentence of the Court, and the surplus of the pro- 
ceeds which arose from the sale of the cargo, was paid to the 
owners, deducting the expences incurred in Spain in prose- 
cuting the appeal. After all the charges paid, there only 
remained twenty-six rix dollars. As soon as the ship was 
liberated she sailed from Ceuta to Malaga, in order to refit, 
and having there made the necessary repairs, set sail for 
Bremen, and in that voyage was lost. The insurance made 
upon the cargo at Bremen has been paid. I’lie declaration 
averretl, that vohilst the ship ims proceeding in her said 
“ voyage fro/m Falmouth to MarseiUes, and bfore she could 
arrive at Marseilles, she voas captured by the Spaniards, and 
thereby the said ship, and also the goods and merchandizes on 
board her, xvere totally lost to the plaintiffs^' At the trial 
it was objected on the part of the defendant, ist. That this 
was not an insurable interest: and 2dly, That the plaintiffs 
could not recover upon the policy in this form of declaring, 
for they stated the loss to have happened by capture j whereas, 
though the vessel was captured, yet, having been afterwards 
restored, she might have reached her destined port, notwith- 
standing the capture, in which case the underwriters would 
have been discharged by the terms of the memorandum. I 
was of that opinion, and upon the last ground I nonsuited the 
plaintift^ 

This case was very fully argued both upon the merits, and 
the formal objection, after which all the Judges !^ke upon 
whe question. 


Lord 
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Lord Man^ld. — “A loss accrued upon the cargo in the 
voyage : the underwriter is sued and the loss is averred in the 
declaration to be by capture. The fact of the case is, that the 
.ship was taken by a Spanish privateer, but was afterwards 
restored, and in a condition to pursue the voyage, and was 
afterwards lost in another voyage.” 

Mr. Justice Willes. — “ Upon this case it is clear, that the 
plaintiffs cannot recover. In the first place, there was cer- 
tainly a deviation, for the ship set sail for Malaga instead of 
proceeding to Marseilles. Secondly, the plaintiff has declared 
for a loss by capture : but after the capture, the policy might 
still have been complied with by the ship’s going to Marseilles; 
and therefore the loss cannot be said to have happened by that 
circumstance.” 

Mr. Justice Ashkurst and Mr. Justice Bidler also delivered 
their opinions, agreeing with Lord Man^eld and Mr. Justice 
Willes upon the formal objection ; and both went much at 
large into the merits, upon which I forbear to follow them or 
the Chief Justice, as what passed upon that subject is not 
material to our present cnquiiy. 

But w'here a loss is averred to be by perils of the sea, and 
some of the goods insured are spoiled, and others saved, it is 
allowablo to give the expence of the salvage in evidence upon 
such an averment, because it is a consequence of the accident 
laid in the declaration. 

In an action on a policy of insurance, for insuring goods 
on board the ship A. the plaintiff declares that the ship sprung 
a leak, and sunk in the river, whereby the goods were spoiled. 
The evidence was, that many of the goods were spoiled, 
but some were saved ; and tlie question was. Whether the 
plaintiff might give in evidence the expence of salvage, that 
not being particularly laid as a breach of the policy in the 
declaration ? 

Lord Hardvoickc Chief Just. — “I think they may give it 
in evidence ; for the insurance is against all accidents. The 
accident laid in this declaration is, that the ship sunk in the 

river ; 
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river ; it goes on and says, that by reason thereof the goods 
were spoiled, that is the only special damage laid : yet it is 
but the common case ol a declaration that lays special da- 
mage, where the plaintiff may give evidence of any damage, 
that is within his cause of action as laid. And though it was 
objected, that such a breach of the policy should be laid, as 
the insurer may have notice to defend it ; it is so in this case, 
for they have laitl the accident, which is sufficient notice, 
because it must necessarily follow, that some damage did 
happen.” 



CHAPTER XXI. 


Of Bottomrij and Respondentia, 

contract of bottomry is in the nature />f a mortgage 
of a ship, wlien the owner of it borrows money to ena- 
ble him to carry on die voyage, and pledges the keel or hottam 
of tlic ship, as a security for the repayment ; and it is under, 
stood, that it the ship be lost, the lender also loses his w’hole 
money ; but if it return in safety, then he shall receive 
back his principal, and also the premium or interest stipulated 
to be paid, however it may exceed the usual or legal rate of 
interest. When the ship and tackle are brought home, they 
are liable, as well as the person of the borrower, for the 
money lent. — But when the loan is not made upon the vessel, 
but upon the goods and merchandises laden thereon, whidi, 
from their nature, must be sold or exchanged in the course 
of the voyage, then the borrower only is pet'sonally bound to 
answer the contract; who therefore in this case is said to take 
up money at respondentia. In this consists the difference 
between bottomry and respondentia ; that the one is a loan 
upon the ship, the other upon the goods : in the former the 
si lip and tackle are liable, as well as the person of the bor- 
rower : in the latter, for the most part, recourse must be had 
to the person only of the borrower. Another observation is, 
that in a loan upon bottomry, the lender runs no risk, though 
the goods should be lost ; and upon respondentia, the lender 
must be paid his principal and interest, though the ship 
perish, provided the goods are safe. But in all other respects, 
the contract of bottomry and that of respondentia are upon 
the same footing ; the rules and decisions applicable to one, 
are applicable to both ; and therefore, in the course of our 
enquiries, they shall be treated as one and the same thing, it 
being sufficient to have once marked the distinction between 
them. 


These terms are also applied to another species of contract, 
'Vhich docs not exactly fall within the description of either; 

namely, 
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namely, to a contract for the repayment of money, not upon 
the ship and goods only, but upon the mere hazard of the 
voyage itself; as if a man lend 1 000^. to a merchant to be cm- 
ployed in a beneficial trade, with a condition to be repaid 
with extraordinary interest, in case a specific voyage named 
in the condition shall be safely performed : which agreement 
is sometimes called fesnus nautiatMt or mura maritima. But 
as this species of bottomry opened a door to gaming and 
usurious contracts, especially in long voyages, the legislature, 
at the time it suppressed insurances upon wagering policies, 
introduced a clause, by which it was enacted, ** That all sums 
of money lent on bottomry, or at respondentia, upon any 
ship or ships belonging to His Majesty’s subjects, bound to 
“ 07\jfrom the East Indies^ should be lent only on the ship, or 
on the merchandize or cifccts, laden or to be laden, on 
lioard of such ship, and should be so expressed in the con- 
dition of the said bond ; and the benefit of salvage should 
“ be allowed to the lender, his agents or assigns, who alone 
shall have a right to make assurance on the money so lent ; 
“ and no borrower of money on bottwnry, or at respon- 
dentia, shall recover more on any insurance than the value 
“ of his interest in the ship, or in the merchandizes and el- 
** fects laden on board thereof, exclusive of the money so 
« borrowed; and in case it should appear that the value of 
his share in the ship or in the merchandizes or effects laden 
“ on board of such ship, did not amount to the full sum or 
sums he had borrowed n$ aforesaid, such borrower should 
“ be responsible to the lender for so much of the money bor- 
<< rowed, as he had not laid out on the ship or merchandizes 
“ laden thereon, with lawful interest for the same, in the 
proportion the money not laid out should bear to the Avhole 
money lent, notwithstanding the ship and merchandizes 
“ should be totally lost.” 


This statute has entirely put an end to that species of con- 
tract which was last mentioned, namely, a loan upon the mere 
voyage itself as far, at least, as relates to India, voyages ; but 
as none other are mentioned, and as exjn-essio unius est ex- 
clusio alteriusy these loans may be made in all other cases, as 
7 Geo. I. the common law, except in the following instance, which 
c. %i. .s a. jg another statute prohi’ ition. Tlic statute alluded to de- 
clares. 
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dares, that all contracts made or entered into by any of His 
Majesty’s subjects, or any persons in trust for them, for or 
upon the loan of any monies by way of bottomry, or any ship 
or ships in the service of foreigners, and bound or designed 
to trade in the East’ Indies c»- parts aforesaid^ shall be null 
and void. 


This act, it should seem, does not meatk to prevent tlie 
King’s subjects from lending money on bottomry on foreign 
ships trading from their own country to their settlements in 
the East-Indies. The purpose of the statute was only to pre- 
vent the people of this country from traditig to the Brifidt, 
settlements in India under foreign commissions, and to en- 
courage the lawful trade tliereto. 

It bt Tame a question in the Court of Common Picas, 
whether an Ame> icen: siiip, since the declaration of Amoican 
independence, was a Jordan ship, vvitifm the statute of the 
7 Geo. I. ch. 21. s. 2. It came before the court, upon a mo- Sumiicrv. 
tion to discharge the deieiidant out of custody upon entering 
a common appearance. The deicndant was held to bail n])on 
a respondentia bond, which was executed by the defendant, 
who was an /Jmcrican, to secure the payment of a cargo ship- 
ped by the plaintiff on board an Amcricap slop in the East- 
Indies, homeward bound iVom ('nlciittcr to Bhodi-lslnnd in 
America, 'i’he s'u'p had sailed from Enr'cyd. and lanchal a 
cargo of Ei/rnpcan goods in Bengal, previous to lier taking in 
the carco, on which the bond w’as trivem. 


'Hk’ Court were nuich inclined to think the bond was void, 
the case being within the mischief designed to be remedied by 
the act. But as the (jiiesiion wa; of considerable conse- 
quence, they thought it not proper to be discussed on this 
summary application : bill they oriloretl the defendant to bo 
discharged, on the grouiul, that where it appeared from the 
affidavit to hold to bail that there was u probability of the con- 
tract being void on wlu’cli the action was founded, it would 
be wrong to detain the defendant in prison : more particularly 
as the piaintilf would by such means have au opjiortunity of' 
tampering w ith the defendant in prison, and of escaping from 
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the pciuhieii of the act, by preventing the case from being 
brought before the court. 

A loan upon the voyage, without a security on the ship or 
goods, is entirely prohibited by the laws of France ; for in the 
marine ordinances of that country, there is a general regula- 
tion similar to that made here with respect to India ships ; 
“ Fiusons defenses de prendre deniers a la grosse sur le corps et 
“ quille du uavirc, ou sur les marchandises de son chargement, 
“ au dela de leur valeur, au peine d’etre contraint, en cas de 
^\fraudci au paiernent ties sommes entieres, non obstant la 
“ perte ou prise du vaisscau.” And in another place it is said, 
that where a greater sum is borrowed than the ship or goods 
arc worth, where there is no fraud, the contract is void, ex- 
cept as to the amount of the real value of the ship or goods. 
If then the contract be only binding as tar as there is property 
to answer the loan, it follows that, by the laws of France^ this 
contract cannot exist upon the hazard of the voyage merely, 
unless there be a security also upon the ship or goods. 

The contract of bottomry and respondentia seems to deduce 
its origin from the custom of permitting the master of a ship, 
when in a ioreign country, to hypothecate the ship in order to 
raise money to refit. Such a permission is absolutely neces- 
sary, and is impliedly given him in the very act of constituting 
him master, not indeed by the Common Law, but by the 
Marine Law, which in this respect is reasonable ; for if a ship 
happen to be at sea, and spring a leak, or the voyage is likely 
to be defeated for want of necessaries, it is better that tho 
master should have it in his power to pledge the ship aiu' 
goods (a) or either of them, than that the ship should be lost. 

or 

(a) That the master might hypothecate the goods, as well as the shi[,'. 
in cases of necessity, depended till lately more upon a general under- 
standing that such hypothecation might be made, than upon any very direct 
authority -upon the point. In a note to a case in Salkcld, it is said that 
the master may hypothecate cither ship or goods; for the master is in- 
trusted with both, and represents the traders, as well as the owners of the 
ship. 

But in a late case in the High Court of Admiralty in England, this 
question has undergone all that elaborate and learned discussion which the; 
abiHiies of the advocates of that court were so competent to afford it ; and 

has 
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or the voyage defeated. But he cannot do either for any debt 
of his own : but merely in cases of necessity, and for com- ^ ^ 

pleting the voyage. Although the master of the vessel has c.2°s7i’4. 
this power while abroad, because it is absolutely necessary for g'*^j*^**jj 
purposes of commerce and navigation ; yet the very same au- 
thority which gave that pow'er in those cases, has denied it 
when he happens to be in the same place where the owners 
reside. Thus the laws of Olerm, in the place above cited, 
speak of the captain being in a foreign country, and first 
writing home to his owners for money, before he takes money 
on bottomry : and the laws of the Hanse Towns, which were of the 
founded on those of Oleron, speak the same language; for they 
say, “ a master being in a strange counh'y, if necessity drive 
“ him to it, may take up money on bottomry, if he cannot 
“ get it without, and the owners shall bear the charge.” In Hcbatt, ir. 
addition to this, from all the cases, which have been deter- 
mined at the Common Law upon the subject, it may be in- 
ferred that the ship should be abroad, as well as in a state of 
necessity, to justify the captain or master in taking money on 
bottomry. Molloy in express terras declares, that a master s. 

has no power to take up money on bottomry, in places where 
his owners dwell; otherwise he and his estate must be liable 
thereto. — If, indeed, the owners do not agree in sending the Moiioy lo-. 
ship to sea, the majority shall carry it, and then money may 
be taken up by the master on bottomry for their proportion 
v,lio refuse, although they reside upon the spot, and it shall 
bhid them ail. The two last rules are the .same with the ina- OH.ofi.o-i. 
rine ordinances of France upon that point: for they also de- .Ataia.aia 
dare, that those who lend money to the ma.ster, in the place I'"';''**’ 

met with a decision, coiifrming the above noic of Jualln v. BalUim^ formed 
epou mature deliberation and solid argument, as will appear from the judg- 
ment pronounced by the eminent person who jirosidcs in that court. It 
was my intention to have given an abstract of tlic judgment ; but an 
abridgment would have done great injustice to tlic argument of that learned 
judge ; and therefore I content myself witli having referred to the subject as 
fo lettied, and having pointed out to the reader the valuable reports in 
which the arguments both of the judge and lubricates may be foiuid at 
large. The e.xtent of that decision seems to be this, that the master of a 
\c:sri, carrying a cargo on freight, may, in a foreign port, hypothccaTc 
that cargo for the repairing damages sustained by the ship at sea; such re- 
pairs being absolutely necessary for tlie purpose of delivering the cargo, ac- 
cording to the charter-party. 
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where the owners reside, without their consent, shall have no 
security or hypothecation, but on such part of the ship only as 
belongs the master himselli even though the money was ad- 
vanced for repairs, or for purchasing pi'ovisions. But that 
the shares of those owners, who refuse to send out the ship, 
shall be affected by the loan of money to the master for neces- 
5 Vs!m. saries. The justice and propriety of such a regulation, are 
Com. lo. evident from considering that such a contract was only in- 
tended for the benefit of all parties in those places where the 
owners had neither a residence, nor any correspondents. 

Tothier.Tr. The contract of which we treat is of a different natiu’e f rom 
^ almost all others : but that which it most nearly i-esemblcs is the 
Avdiit. note contract ofinsurance: for the lender on bottomrj’’ or at respon- 
dentia, runs almost all the same risks, with respect to the pro- 
perty on which the loan is made, that the insurer does with 
respect to the effects insured. There are, however, some con- 
siderable distinctions ; for instance, the lender supplies the 
bevrower with money to purchase those effects upon which he 
is to run the risk : not so with the insurer, 'riiere are a].^o 
vc.rio::s oilier distinctions. 


VjJc th? Ir. 


I c^. Rhod, 
c. I. arr. 21 . 


I, eg. Rhf>d. 
s. 2. iitl. l6i 


I?i;t iiowcver similar they may be in other re.spects, they 
di::'cr very much in point of antiquity. W'e have formerly 
endeavoured to show that the conti'act of in.siiranee was cer- 
tainly unknown to the traders of the ancient w<. rid: . but it i> 
eqi'aiiy clear that with the contract of bottomry and I'cspon- 
dentia, or what was ecjuivalent to it, they w^cre jierfcctly ac- 
quainted. In those fragment.s of the famous sea laws of tin 
Rkodiu/:s, which have been jireserved aiul transmitted to oui- 
times, I think there arc very evident traces of this .sjiecios oi 
contract. In one section it is said, “ that when master.s ol 
“ ship.s, who are proprietors of one thii'd of the lading, take 
up money for the voyage, whether for the outwartl or home- 
“ ward bound, or both ; all transactions shall pass according 
“ to the w'ritings drawn up between the master and lender, 
“ and the latter shall put a man on board the ship to take care 
“ of his loan.” But in another place, these laws speak more 
c:cplicitly, and with a direct reference to the distinction between 
iiuval interest, and that wliich is given for a land risk. “ If 
“ masters or merchatits Lorrow money for their voyages, the 

“ goods. 
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‘‘ goods, freights, ships, and money, being free, they shall not 
“ make use of suretyship, unless there be some apparent dan- 
“ ger either of the sea or of pirates. And for the money so 
‘‘ lent, the borrowers shall pay ?iaval interest.^' From these 
two quotations, little doubt can be ejiterlainod, but that the 
Ithodiaus used to borrow and lend, upon the hazard of the 
voyage, for an increased premium. It was formerly seen that 
the Rhodian laws in general w'erc adopted by the Romans ; 
and consequently that branch of them, which relates to bot- 
tomry amongst the rest; for you can hardly open a book upon 
the Roman law, but you meet with chapters, de nautico Jisno/re, Digest, lib. 
de nauticis usuris, which plainly show that this contract was ‘‘V. 

* , , Cod. lib. 4. 

well known to the jurists of that distinguished natioji. It was tit. 33. 
also called by them pecunia trajectitia ; because it was given 
to the borrower to be einphjyed by him in commerce upon 
and beyond the sea. It appears from Valin, that some writers a Valiu. 
of the French nation had supposed, that this contract was 
wholly unknown to the ancients, and that it was j^eculiar to 
France alone. Valin very clearly exposes the absurdity of 
such an idea; and it seems to be sufficiently answered, if de- 
serving of an answer, by what has been already said. In ad- 
dition to this we may add, that .so far from being peculiar to 
France, it has obtained a place in the codes of all the maritime 
states, whose laws have been promulgated, or have been at all 
limious in the modern world. In this chapter we have already 
had occasion to cite two passages from the judgments, or laws Art. 1 & 21. 
of Olcroyi upon the subject, as well as the doth article of the 
laws of the Hansc towms: and by a reference to the 45th arti- Laws of 
cle of the laws of Wisbuy, it will be found, that the nature of 
bottomry, as w'ell as its name, was perfectly known to the 
makers of those ordinances. 

In the Guidon, indeed, it is supposed that the contract of i-eGuid. 

, . . ,, , 11-1 c. 18. art. 2. 

bottomry now in use, is not at all the same as that which w'as 

known to the ancients. This authority is res[icctable : but 
facts must speak for themselves; in addition to which, the ce- 
lebrated Enitrigon has observed, that the assertion of the author » Emerigon, 
of the Guidon is only true w'itli respect to the form which the ^ ^ 

modern regulations have given to this contract, the true origin 
of which is lost in its antiquity. 


s s :i 
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111 our definition of bottomry it was said, that if the ship 
arrive safe, the lender shall be paid his principal, and the sti- 
pulated interest due upon it, however much it exceed the legal 
Moiioy, rate. The true principle, upon which this is allowed, is not 

- merely the great profit and convenience of trade, as has fre- 

c vcs. 148. quently been urged ; but the risk which the lender runs of 
losing both principal and interest; for he runs the contin- 
gcncy of winde, seas, and enemies. It is therefore of the 
cs. 154. contract of bottomry, that the lender runs the 

nat^"c* 16 voyage ; and that botli principal and interest be at 

rochier, hazard ; for if the risk go only to the interest or premium, 
and not to the principal also, though a real and substantial 
risk be inserted, it is a contract against the statute of usury, 
and therefore void. This has been frequently so dctcrniinetl 
in our courts of law ; and it is consonant to the ideas of foreign 
writers. 


i V'es. 154. 

12 Ann. 
£tat.^. c. 16. 
l'*ochicr, 
Kot. 16. 


v. 

Hurrell, 
Cro. Jac. 
2CS. 


An action of debt wfis brought upon an obligation. The 
defendant pleaded the statute of usury, and showed, that a ^ l!ip 
went to fish in Nen^ound land {which, voyage might be porfbrmoil 
in eight months), and that the plaintiff delivered 50/. to the 
defendant, to pay 60I. upon the return of the ship oil' Dart- 
mouth : and if the said ship, by occasion of leakage or tempest, 
should not return from i^emj'oundland to Dartmouth, then the 
defendant should pay the 50/. only ; and if the ship never re- 
turned, he should pay nothing. And it was held by all the 
Court, not to be usury within the statute. For if the ship had 
stayed at Ideufoundland two or three years, he should have 
paid at the return of the ship but 60/. : and if the ship ne^er 
returned, then nothing ; so that the plaintiff’ ran the hazard of 
having less than the interest which the law allows, and pos- 
sibly, neither principal nor interest. 


Rvier'.; V. This casc was, upon another occasion, mentioned in argu- 
Cro"'jac”*’ nient by one of the Judges on the bench ; the principle, on 
508. which it was decided, was recognised, and the case itself allowed 

to be law. 


Joy v.Kent, So also in anothcf case of debt upon an obligation, condi- 
tioned to pay so much money, if such a ship returned within 
six months from Ostend in Flanders to Z/ondon, which was 


more 
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more by the third part than the legal interest of money; and 
if she do not return, then the obligation to be void : the de- 
fendant pleaded that there was a corrupt agreement betwixt 
himself and the plaintiff, and that at the time of making the 
obligation, it was agreed betwixt them, that he should have 
no more for interest than the law permits, in case the ship should 
ever return ; and avers that the obligation was entered into by 
covin, to evade the statute of usury, and the penalty thereof: 
upon this averment the plaintiff took issue, and the defendant, 
demurred. 

Lord Chief Baron Hate. — “ Clearly this bond is not within 
the statute, for this is the common way of insurance ; and if 
this were void by the statute of usury, trade w'ould be de- 
stroyed. It is not like to the case, where the condition of the 
bond is to give so much money, if such or such a person be 
then alive ; for there is a certainty of that at the time. But it 
is uncertain and a casualty whether such a ship shall ever re- 
turn or not.” 

In another case of debt upon an obligation for 300^. the con- Soome v. 
dition was, that if such a ship went to Surat in the East 
Indies^ and returned safe; or if the owner, or the goods laden i Lev. 54. 
on board the ship returned safe, then the defendant was to pay 
the principal to the plaintiff, and 40/. for each 100/.; but that 
if the ship sliould perish by unavoidable casualties of sea, fire, 
or enemies, to be proved by sufficient testimony, then the plain- 
tiff should have nothing. The doubt w’as, whether this was 
an usurious contract : and it was said to be so, because the 
payment depended upon so many things, one of which, in all 
probability, would happen. But the whole Court held it not 
to be within the statute. 

Lord Chief .Tusticc Bridgman took a distinction betw’een a 
bargain of this kind and a loan ; for where there i»a bargain, 
as here, and the principal is hazarded, that cannot be within 
the statute of usury : but it is otherwise of a loan, where the 
principal is not in danger. Here there are apparent risks of 
the sea, fire, and enemies, and the length of the voyage; all of 
which endanger the loss of the principal. These bottomry 

s s I* contracts 
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couUacts are foi' the advancement of trade, and therefore 
Judgment must be for the plaintiff. 

These cases are all uniform in the principle which they go 
to establish, that, on account of the risk, the interest shall be 
larger than the common rale : but notwithstanding this, a case 
is to be found in the Etpiity Reports, which directly tends to 
destroy the nil* of decision in all these cases. 

A part owner of a ship borrowed money of the plaintiff 
upon a bottomry bond, payable on the return of the ship from 
the voyage she was then going in the service ol the Ma^t-lndia 
Compam/y who broke up the ship in the East-Indies' and the 
owners brought their action against the Company, and re- 
covered damages, which did not, however, amount to a full 
satisfaction. The plaintiff brought his bill to have his pio- 
portionablc satisfaction out of the money recovered; but his 
bill was dismissed, and he was left to recover as well as he could 
at law ; for a court of equity will never assist a bottomry bond, 
M’hich carries unreasonable interest. 

This case conveys a very unmerited censure upon bottonny 
bonds, not at all warranted by the long chain of uniform 
decisions in their favour. Indeed, from the very nature of the 
contract, they are to carry the naval intoest, which is always 
gi-cater than land interest, in jnopoition as the risks run by the 
lender on bottomry are much greater than those which a len- 
der upon common bonds incurs. («) 

4 Com. dig. To be sure if a contract were made, by colour of bottonny, 

a^Ves 146 ®^"der to evade the statute, it would be usurious and void, ami 

highly deserving of all the censure and discouragement which 
the courts, either of law or equity, could possibly throw upon 
it. 

• 

{a) Mr. Tonblanqucy in liib \aluable edition of “ A Treatise of iujuit}/' 
lias supposed that in the above passage I meant to complain of the interfe- 
rence of a Court of Equity in casc*^ where exorbitant naval interest w as de- 
manded. But a little attention to the passage complained of, and also to 
what follows, will demonstrate, that I only alluded to general censures up- 
on a species of contract so highly beneficial for commercial purposes. See 
Fonbl. vol.i. p. Z 43 . 


riandy v. 
Turner, 

1 Equity 
Cases Abr 
37 ^. 
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In England then it is clear, from these cases, that there is 
nothing unlawful in the contract of bottomry : but some wri- 
ters in foreign countries have endeavoured to hold it up to the 
world, as an illicit and an usurious bargain. Straccha, who has * 

written upon insurances, has introduced a long dissertation to 
prove the truth of this position ; and several other writers have 
either preceded or followed him in support of the same doc- 
trines. Ifi indeed, the money so lent were ^ven merely by 
way of a loan, and such excessive interest were demanded for 
the use of the money only ; there might be I'orre in the objec- 
tion. But when it is considered as the price of the great risks 
incurred, it has not the least semblance of usuiy ; it is a fair 
and conscientious contract, highly beneficial to the commerce 
and general interests of society. 

Those authors have met with very able opposers in Pothier Pothier 
and Emerigoiiy who have clearly shown the fallacy of their tloc- 
trine ; and they have proved to demonstration, that even the Nm. a. 
lathers of the church have acknowledged, that this contract has ^.ocTenius ' 

nothiriff in it offensive to religion or good morals. Almost all !'*'• »• c. 6. 

, ^ . -if 1 1 

thewritei's ol eminence agree with the two last named, as to Roccusde 

the legality of loans on bottomrv and at respondentia : and it ct 

. „ 1 ■ , j • 1 . „ , . . Naulo, Not. 

IS now universally admitted and practised in all the maritime 50. 2 Black. 

and trading countries in Europe. Com. 45 7. 

But as the hazard to be run is the very basis and foundation 
of this contract ; it follows, that if the risk is not run, the 
lender cannot be entitled to the extraordinary premium ;• for 
that would be to open a door to means by which the statutes 
of usury might be evaded. This was so decided in the Court 
of Chancery. 

The case was upon a bottomry bond, whereby the plaintiff Deguilder v. 
was bound in consideration of 400/. as well to perform the voy- 
age within six months, as at the six months’end to pay tliC40o/. 
and 40/. premium, in case the vessel arrived safe, and was not 
lost in the voyage. It happened that the plaintiff never went 
the voyage, whereby the bond became forfeited, and he now 
preferred his bill to be relieved. Upon the former hearing, as 
the ship lay all the time in the port of and there was 

no hazard in losing the principal, the Lord Keeper thought fit 

to 
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to decree, that the defendant should lose the preminni of 40I. 
and be contented with his principal and ordinary interest. 
And now, upon a rehearing, he confirmed his former decree. 

With this decree, which is equitable and just, the French 
writers agree. They say, that in such a case, “ L’emprunteur 
sera bien oblige de rendre la somme qui lui a 6te pr^t^e, 
“ mais il ne sdVa pas obligd de payer en outre la somme qu’il 
“ apromis de payer pour le profit maritime ; car le profit ma- 
ritime etant le prix des risques que le preteur devoit courir 
des eflfets sur lesquels le pret 4t6 fait, il ne peut lui etre du de 
profit maritime quand il n’a couru aucuns risques, ne pou- 
vant pas y avoir un prix des risques, s’il n’y a pas eu dc 
risques.” 

Bottomry bonds generally express from what time the risk 
shall commence, as that the ship shall sail from London to such 
a port abroad, &c. In such cases, the contingency does not 
commence till the departure : and therefore if the ship receive 
injury by storm, fil e, &c. before the beginning of the voyage, 
the person borrowing alone runs the hazard. But if the con- 
dition be, “ that if the ship shall not arrive at such a j^ace by 
such a time, then,” &c. ; in these insitanccs, the contract com- 
mences from the time of sailing, and a different rule, as to the 
loss, will necessarily prevail. 

We have shown at the beginning of this chapter, that 
the amount of the loan on bottomry or respondentia, in this 
country is not restrained by any regulation whatever, although 
it is in many maritime states by express ordinances : that the 
only restriction in the law of England is, with respect to 
money lent on ships and goods going to the East-Indies, 
which, by statute, must not exceed the value of the property 
on which the loan is made. It remains then to see what those 
risks are, to which the lender undertakes to expose himself. 
These arc for the most part mentioned in the condition of the 
bond, and are nearly the same, against which the underwriter, 
in a policy of insurance, undertakes to indemnify, Limita 
hoc singidariter, vt creditor subeat pericultm navigationis, 
in casibus Jortuitis tantint,’* These accidents are, tempests, 
pi*iites, fire, capture, and every other misfortune, except 

14 such 
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such as arise either from the defects of the thing itself on which 
the loan is made, or. from the misconduct of the borrower: 
for, says the Italian lawyer, last quoted, in continuation of 
the above sentence, “ Secits est si inforhinium^ vel nattfragiwn 
“ ex culpa dcbitoris processerit^ quia tunc creditor non tenetur 
“ de periculo., et damnOf in qitod incur ritur ex culpa vehentis^ 
“ prout in simili deciditur in materia assecurationis^ ut quan- 
“ tumcumque dssecuratio sit generalise non coniineat pei icuhmie 
“ aut damnuMe quod facto assccurati contingit.” 

It seems to have been a doubt late in the last centurjr, 
whether a loss by the attacks of pirates fell within the words, 
perils of the sea ; for it was argued in the King’s Bench, in 
the reign of James the Second. But the Court were of 
opinion, that piracy was one of the dangers of the seas. 

The lender is answerable likewise for losses by capture ; or 
to speak more accurately, if a loss by capture happen, he can- 
not recover against the borrow'cr ; but in bottomry and re- 
spondentia bonds, capture does not mean a mere temporary 
taking, but it must be such a capture as to occasion a total 

loss. And therefore, if a ship be taken and detained for a 
short time, and yet arrive at the port of destination within the 
time limited, (if time be mentioned in the condition,) the bond 
is not forfeited, and the obligee may recover. 

Tliis doctrine was laid down by the whole Court of King’s 
Bench, in a case upon a bond of this nature ; the proceedings 
on which were fully stated, when the unanimous opinion of 
the Court was delivered by Lord Mansfield. *— “ This comes 
before the Court upon a motion, on the part of the detendant, 
for a new trial. It was an action of debt upon a bottomry 
bond ; the condition of which was, that upon the ship’s safe 
arrival at New Yorke a certain sum of money should be paid 
to the plaintiff ; but that in case the ship should miscarry, be 

lost, cast away, or taken by the enemy, the plaintiff should 
have nothing. The defendant pleaded three pleas : ist. Non 
est factum ; adly. That the ship did not arrive at New York, 
the port of destination ; gdly. That the ship was captured. 
Upon the two first pleas issue was joined : and to the last, 
there was a replication of recapture. The facts, which ap- 
peared 
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pcart'd in evidence on the trial, are these : the ship was taken 
before her arrival at New York, by two American privatedr^ 
which detained her for one month, and plundered her of her 
stores ; at which time she was retaken by an English privateer 
and carried into Halifax. The Admiralty Court adjudged 
her to be a good prize to the English privateer, and decreed 
that she should be restored to the original owners, on paying 
one-eight for sUlvage : that she proceeded with the remainder 
of her cargo to New York, and earned her freight: that the 
value of the ship was not sufficient to satisfy the bond. These 
are the facts. Now, it is clear, that by the law of Enfiand 
there is neither average nor salvage upon a bottomry bond. It 
was indeed contended at the bar on the part of the defendant, 
that this case was within the saving of the bond ; for it is pro- 
vided, that in case of loss by capture, &c. the bond should be 
void : and that here there was a capture, and a detention for 
one month. But upon consideration, we think that a cap- 
ture within this condition does not mean a temperrary capture, 
but it must he a total loss : now here it was not such a capture 
as to occasion a total loss. The voyage was not lost, for the 
defendant pursued it and earned his freight. Freight depends 
upon the safety of the ship ; and as the freight was earned, 
the ship must have arrived safe at the port of destination. In 
whatever way Ave determine this case, there must be a hard- 
ship : but we are all of opinion that the verdict is right, and 
that the rule for a new trial must be discharged. 


Thompson 
V. Royal 
Exch.Assur. 
Co. I M.&S. 


An assured on bottomry cannot recover against the under- 
writer, unless there has been an actual and total destruction 
of the ship ; for if it exist in specie in the hands of the owner, 
though under circumstances that would entitle the assured to 
abandon in a common case, it will prevent its being an utter 
loss within the meaning of a bottomry bond. 


From the case of Joyce v. WiUiamson we not only learn 
what shall be deemed a capture, within the meaning of that 
word in a bottomry bond, but we derive from it a piece of 
very essential information, namely, that a lender on bottomry, 
or at respondentia, is neither entitled to the benefit of salvage, 
nor liable to contribute in case of a general average. Tliis 
was expressly said by LiOid NLanfield in delivering the judg- 
ment 
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ment of the Court. His Lordship’s opinion is confirmed by 
the statute of the 19th of George the Second, c. 37. which al- 
lows the benefit of salvage to lenders upon ships or goods going 
to the EasUlndies ; clearly showing that there was no such 
thing at the Common Law, otherwise there was no occasion 
to make such a provision. 

In this respect our law differs from that of France, for the 
ordinances, and indeed it seems always to have been the case 
in that country, expressly declare, that the lenders on bot- 
tomry shall be subject to general or gross average, in the same 
manner as insurers are upon policies of insurance ; for that as 
these contracts depend upon the same principles, they are sub- 
ject to the same regulations. 

Our law in this respect is different also from that of Den- 
mark. This appeared in a cause tried in the King’s Bench 
before Lord Kenyon at Guildhall, 

It was an action on a policy of insurance upon a responden- 
tia bond on ship and goods, at and from B. to C. The ship 
was Danish, and an average loss was sustained upon the goods 
to the amount of 6 l. 1 54’. per cent, and the plaintiff^ as holder 
of a respondaitia bond, had been called upon to contribute ; 
and now brought his action against the English underwriters 
for the amount of that contribution. 

Lord Kenyon, Chief Justice. — “ By the law of England, a 
lender upon respondentia is not liable to average losses ; but is 
entitled to receive the v/hole sum advanced, provided ship and 
cargo arrive at the port of destination. The plaintiff con- 
tends, that as by the law of Denmark, such lenders upon re- 
spondentia are liable to average, and bound to contribute ac- 
cording to the amount of their interest, the insurer must 
answer to them. The Danish Consul has proved that ho re- 
ceived a judgment of the Court of Copenhagen, the decretal 
part of which proves the law of Denmark to be as the plaintiff" 
has stated it. The opinions of several men of eminence in 
that country have been offered on each side : but I reject 
them, because the solemn decision of a Court of competent 
jurisdiction is of much greater weight, than the opinions ot 
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advocates, however eminent, or even than the extrajudicial 
opinions of the most able judges. It seems as if, in this case, 
the underwriters were bound by the law of the country, to 
which the contract relates.” Verdict fur the plaintiff. 

This is not the only case, in which the insurers have been 
held liable to indemnify, the insured having been obliged by 
the law of a foreign country to pay a larger sum than by the 
laws of England could have been demanded : though to be 
sure, in the ciise about to be quoted, there seems to have been 
an usage proved; and upon that the learned Judge much re- 
lied, and seems to have doubted the general rule as afterwards 
stated by Lord Kenyon in the case of Walpole v. Ewer. 

It was an action on a policy, upon a cargo of fish from Vrte- 
fotindland to any port of Spain, Portugal, or Italy. The ship 
met with bad weather, and put into Alicant and Leghorn to 
repair. The captain being owner, presented a petition to the 
commercial Court of Pisa, to adjust the general average, as 
lie had put in for the general benefit of all concerned. The 
Court, according to its usual course (which appears to be a 
very extraordinary one), adjusted the loss by charging the cargo 
at its full value, but the ship only at one half, and the freight 
at one third : and they also charged as a part of the general 
average, the seamen’s wages and provisions, while in port. 
The defendant, as underwriter, had paid, into court as much 
as' would cover the average ; if adjusted according to the me- 
morandum in the policy, and the law and usage of England. 
The question was, Whether Uic plaintiff having been com- 
pelled to pay beyond that sum, according to the calculation of 
the sentence of the court of Pisa, it was conclusive upon the 
defei^dant, and the plaintiff was e,ntitled to recover his average 
by the same standard. The plaintiff called several brokers, 
who said, that in repeated instances they had adjusted averages 
under similar sentences of the court of Pisa ; and the under- 
writers, though with reluctance, had always paid them. 

Mr. Justice Butter. — “ On the general law, the plaintjtff 
would fail ; but in all matters of trade, usage is a sacred thing, 

1 do not like these foreign settlements of average, which make 
underwriters liable for more than the standard of English law. 

But 
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But if you are satisfied it has been the usages upon the evi- 
dence given, it ought not to be shakra.” The plaintifiP had a 
verdict accordingly. 

This point has now undergone a full discussion in the Court Power v. 
of King’s Bench ; they took time to deliberate upon it, and 
they have decided, that the insurer of goods to a foreign 141- 
country is not liable to indemnity the assured (ajsubject of such p*2o?.foV 
foreign country), who is obliged by- a decree of the Court 
there, to pay a contribution as for general average, which by Whether tiie 
the law of EngjUind is not general average : where the parties ^ 

are not to be understood as having contracted on the foot of such were 
some known general usage amongst merchants : but which 1,^ 
general usage must appear as a fact, but cannot betaken the law uf 
merely upon a decree of the court, assuming this supposed 
usage as its foundation, by way of recital. 

It has been said, that if the accident happen by the default 
of the borrower, or of the captain, the lender is not liable, and 
has a right to demand the payment of the bond. If, therefore, 
the ship be lost by a wilful deviation from the track of the voy- 
age, the event has not happened, upon which the borrower 
was to be discharged from his obligation. This has been de- 
cided in several cases. 


An action of debt was brought upon an obligation for per- wpstrm 
formance of covenants in an indenture, wherein it was recited, 
that such a ship was in the service of the East India Company ^ 
and that it was to obey such orders as they or their factors 
should give ; and that she was designed for a voyage from 
London to Bantam^ and from thence to China or Ftninosa. 

The plaintiff lent 500^. upon the hull of the ship, and the de- 
fendant covenanted to pay, if the ship went from Lmidon to 
Bantam^ and returned from thence directly toLondon^ 550/..- 
if from London to Bantam, and from thence to China or Jbr- 
mosa, and returned to London within 24 months, 6 ^oL If she 
returned not within 24 months, then to pay 5/. per month 
above 6 ^ol. till the 36 months : and if she returned not within 
36 months, then to pay 710Z. unless it can be proved by 
Wildy, that the ship returned not, but was lost within 36 
months. The ship, in fact, w'ent from London to Bantam, 

tiiid 



632 


,OF BOTTOMRY 


[.Chap. XXI. 


Williams v. 
Stea'lman, 
Holt’s Rep. 
7 26 . Skinii. 
34J. S. C. 


I Eq. Cases, 
Abr. 374. 
z Cli. Cases, 
J ', 0 . 


and from t/ience to Suratj and other parts, and so returned to 
Bantam : and in her voyage from Bantam to Ijondon., was 
lost within 36 months : upon which the present action was 
brought. 

The Court inclined to be of opinion, that the ship having 
deviated from the voyage described, in going to Surat^ the 
plaintiff was not to bear the loss, and was consequently enti- 
tled to recover. They, however, took time to deliberate; and 
after consideration, gave judgment for the plaintiff. 

In another case of debt upon a bottomry bond, the defend- 
dant pleaded, that the ship went from London to Barhadoes, 
sine devialionv, and afterwards she returned from Barhadoes to- 
wards London^ and in her return was lost in voyagio 'p'xdicto ; 
the plaintiff replied, that the ship in her return went from 
Barhadoes to Jamaica ; and that after a stay there, she return- 
ed from Jamaica towards London^ and was lost, and so shows 
a deviation. The defendant rejoined, that she was pressed 
into the King’s service, and so was compelled to go to Jamaica^ 
which is the deviation pleaded by the plaintiff; without this 
that she deviated after she was pressed. The plaintiff’ demur- 
red, and judgment w'as given for the plaintiff. The plea of 
the defendant is not good; for he pleads that the ship went 
from London to Barhadoes without deviation, and that in the 
return she was lost in the voyage aforesaid : but it does not 
show ^without deviation. Now the condition is so in express 
words, and he ought to show expressly that he has performed 
the words of the condition. 

The same rule of decision has been adojttctl in the Courts 
of Equity. 

The plaintiff entered into a penal bond to pay 405. per 
month for 50/.; the ship was to go from Holland to the Spa- 
nish islands, and to return to England : but if she perished, 
the defendant was to lose his 50/. 'I’hc ship went accordingly 
to the Spa7iisk islands, took in Moors at Africa, then went to 
Barhadoes, and perished at sea. The plaintiff^ being sued at 
law upon the bond, came into Equity, suggesting that the de- 
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viatim was 'through necessity. But this bill' was 'dismissed, 
except as to the penalty. 


There is no . restriction by the law of England as to the 
persons, to whom money may be lent on bottomry, or at 
respondentia, (a) In a former part of this work, we gave the 
history of a statute introduced into our code of laws, to pre- 
vent insurances from being made on the ships or goods of 
Frenchmeny during the then existing war with France. The 
same statute also prohibited His Majesty's subjects from lend- 
ing money on bottomry or at respondentia on any ships or 
goods belonging to France, or to any of the French dominions 
or plantations, or the subjects thereof: and in case they should, 
such contracts were declared void ; and the parties thereto, 
or the agent or broker interfering therein, were to forfeit 500/. 
That act was not of long continuance, on account of the 
peace, which almost immediately followed it: and these 
restraints upon this species of contract were never again 
revived by any subsequent positive law. { 1 ) 


C. I. 


21 CcO. 2. 
C. 4. 


I. ex More. 
Red. e l. 

p. I'-:. 


It frequently happened, as appears by the preamble to the fol- 
lowing statute, that the borrowers on bottomryor at responden- 
tia, became bankrupts after the loan of the? money, and before 
the event happened, which entitled the lender to repayment : 
by which means die debt could not be proved under the com- 
mission, and the lenders were left to such redress as they could 
obtain from the bankrupt, who had previously given up every 
thing to his other creditors. This being likely to prove a dis- 
couragement to trade, parliament was obliged to interpose; and 
it accordingly enacted, “ That the obligee in any bottomry or 19 Ceo. 
“ respondentia bond, made and entered into upon a good and j'* 

“ valuable consideration, bond Jidc, should be admitted to 
“ claim, and afta- the conihigcncy should have happened, (o 


(«' .Sec one exception as to loans on the ships of foreigners trading to 
the Past Indies, ante, p. 616. 

{b, See the arguniuits as to the legality oi' insuring the property of an 
enemy, ante, p. 360. which ncccss.'irily tend also to prevent this species of 
contract from being entered into with an en«'rii\, 
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prove kis or her debt or demands in respect of such bofid^ in like 
“ manner as if the contingency had happened before the time of 
“ the issuing of the commission of bankruptcy against such ob~ 
ligor, and should be entitled unto, and should have and re* 

- « ceive a proportionable part, share, and dividend of such 
bankrupt’s estate, in proportion to the other creditors of 
such bankrupt, in like manner as if such contingency had 
‘‘ happened before such commission issued : and that all and 
“ every person or persons, against whom any commission of 
“ bankruptcy should be awarded, should be discharged of and 
“ from the debt or debts owing by him, her, or them, on every 
such bond as aforesaid, and should have the benefit of the 
several statutes now in force against bankrupts, in like inaii- 
“ ner, to all intents and purposes, as if such contingency had 
•• happened, and the money due in respect thereof had be- 
come payable before the time of the issuing of such com- 
“ mission.” (a) 

By the statute book it appears, that the masters and mari- 
ners of ships having taken upon bottomry greater sums of mo- 
ney than the value of their adventure, had been accustomed 
Avillully to cast away, burn, or otherwise destroy the ships un- 
der their charge, to the great loss of the merchants and own- 
i6 L'H. j. ers : it was therefore enacted, “ That if any captain, master, 
c. o. 12 . mariner, or other officer belonging to any ship, should wil- 
“ ililly cast away, burn, or otherwise destroy the ship unto 
“ which he belonged, or procure the same to be done, he 
“ sliould suffer death as a felon.” The duration of this act 
having been limited to three years, it became extinct: but the 
aaicsjCli. necessity of such a provision was so great, that a similar law 
s.ra/* was made a few years afterwards, and is still in force. 

As the commerce of the country increased to an annizing de- 
gree, so the custom of lending money on bottomry became also 
very prevalent : and as the lenders had subjected themselves to 
great risks, they began to think it necessary to protect their 
property, by insuring to tlie amount of the money lent. In a 
former chapter, much was said of the mode by which insu- 

C'J} 'ihi,! statute relates as well to losses upoji policies of insurance, as to 
hottoinry bonds. See the whole of the statute, as applicable to both siib- 
ante, p. 4ao. note («). 
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ranees on such property were to be effected ; and we then saw Vide ante, 
from the case of Glover v. Black, that it was necessary to insert 3 Burr, 
in the policy that the interest insured was bottomry or respon- 
dentia, and that such was the law and practice of merchants. 

From this case too it is evident, that when a person has insured 
a bottomry or respondentia interest, and he recovers upon 
the bond, he cannot also recover upon* the policy ; because he 
has not sustained a loss within the meaning of his*contract ; and 
to suffer any man to receive a double satisfaction, would be 
contrary to the first principles of insurance law. As it is mere- 
ly a contract of indemnity, a man shall never receive less; nor 
can he be entitled to recover more than the amount of the da- 
iri.age he has, in fact, sustained. 
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A n incurance upon life is a contract, by which the under- 
writer for a certain sum, proportioned to the age, health, 
jn’ofession, and other circumstances of that person, whose lite 
is the object of insurance, engages that the person shall not 
die within the time limited in the policy ; or if he do, that he 
will pay a sum of money to him in whose favour the policy was 
granted. Thus if A. lend looL to B., who can give nothing 
but his personal security for repayment : in order to secure 
him in case of his death, B. applies to C. an insurer, to insure 
his life in favour of A., by which means, if B. die within the 
time limited in the policy, A.^ will have a demand upon for 
amount of his insurance. 


1 1’osilethw. The advantages resulting from such insurances arc many 
and obvious : and most of them may be reduced under the 
following classes. To persons possessed of places or employ- 
ments for life; to masters of families, and others, whose 
income is subject to be determined, or lessened, at their re- 
spective deaths : who, by insuring their lives, may secure a 
sum of money for the use of their families. To married per- 
sons, w'here a jointure, pension, or annuity, depends on both 
or either of their lives, by insuring the life of the persons 
entitled to such annuity, pension, or jointure. To dependants 
upon any other person, during whose life they are entitled 
to a salary or benefaction, and whose life being insured, will 
enable such dependants, at the death of their benefactor, to 
claim from the insurers a sum equal to the premium paid. 
To persons wanting to borrow money, who, by insuring their 
lives, are enabled to give a security for the money borrowed. 
'Hiese, and many other advantages, being so obvious, the 
Bishop of Oxford^ Sir Thennas Allen, and some other gentle- 
nicu, were induced to apply to Queen Anne to obtain her 
charter for incorporating them and their successors, whereby 

thev 
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they might provide for their families, in an easy and beneficial 
manner. Accordingly, in the year 1706, Her Majesty granted 
her roya' charter, incorporating them by the name of “ The 
“ Amicable Society for a perpetual Assurance Office," giving 
them a power to purchase lands, an ability to sue and be sued 
in their corporate capacity, and a common seal for the more 
easy and expeditious management of the^ affairs of t’lie 
Company. 

The benefits, which accrued to the public from this species 
of contract, were found to be so extensive, that another office 
was established by deed enrolled in the Court of King’s Bench 
at Westminster, for the insurance of lives only. The name ol 
this office is the “ Society for equitable Assurance on laves and 
Survivorships.” Besides this, the two Con)panies of the 
Royal Exchange and London Assurance, obtained His Ma- 
jesty’s charter, to enable them also to make insurance on lives. 
The charter points out the advantages of such institutions; 
lor it states as the ground, on which such a permission is to 
be granted, “ Hjat it has been found by experience to be of 
“ benefit and advantage, for persons havijig offices, employ- 
“ merits, estates, or otlier incomes, determinable on the life or 
lives of themselves or otliers, to make assurances on the life 
or lives, upon which such offices, employments, estates, or 
V incomes are determinable.’’ {a) Private underwriters also 

ffl) An act passed in the 39 Qeo. 3. (ch. 83.) for incorporating a new in- 
surance company, called 'Ike Globe Insurance Companif, the second section 
of which authorizes them (among other things) to make insurances on tne 
life or lives of any person cr persons whomsoever; and to grant, purchase, 
.ind sell annuities for lives, or on survivorship, and grant sums of money, 
payable at future periods, within the kingdom of Great Britain or Ireland, 
.md any other parts abroad, whether within His Majesty’s dominions cr 
not; and shall and may receive deposits of funds of tontine societies, and 
other institutions established for granting future advantages, and deposits 
of funds belonging to, and act as treasurer thereof for benefit or friendly 
societies and other charitable and benevolent institutions ; and make pro- 
vision for the widows and children of the clergy, and for cler^men, and 
receive deposits from or or account of members of the industrious' classes 
of society, and others; and to make provision for members of tlie mdus- 
trious classes of society, and others, by allowing interest on such, deposits 
made, or otherwise, upon such terms and conditions, and in such manner, 
as shall or may be agreed upon between the said corporation so to be ct^ 
ated and established, and the persons and societies treating with the sai 
corporation, for the purposes hereinbefore mentioned. 
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may enter into policies of this nature, as well as any othei’, 
provided the party making the insurance, chooses to trust their 
single security. 

The antiquity of this practice cannot be very easily ascer* 
tained ; however, we find traces of it in some very old authors. 
In the French book, entitled Le Guidon, we find it mentioned, 
as a contract perfectly well known, at that time, in other 
countries. The author of that book, however, tells us in the 
same passage, that it was a sj)ecies of contract wholly forbid- 
den in France, as being repugnant to good morals, and as 
opening a door to a variety of frauds and abuses. Such, in- 
deed, the law of France continues at this day : and insurances 
upon lives are prohibited in other countries of Europe by po- 
sitive regulation. The same French author has, however, 
gone a little too far in asserting, that the other countries, in 
which they ' had been till that time encouraged, were also 
obliged to forbid them. This had not certainly taken place 
at that time, as may be inferred from the 66th article of the 
laws ol Winhiiy ; and in England they never had been pro- 
hibited. The learned Roccus also takes notice of them as 
legal contracts, and quotes various authors in support of his 
opinion. 

These insurances being thus sanctioned in England by royal 
authority, and the funds of the different societies having very 
much increased, and being fixed on a stable and permanent 
foundation, contracts of this nature became so much a mode 
of gambling, (for people took the liberty of insuring any one’s 
life, without hesitation, w'hether connected with him, or not, 
and the insurers seldom asked any question about the reasoni', 
for which such insurances were made,) that it at last became 
a subject of parliamentary discussion. The result of that dis- 
cussion w'as, that a statute passed, by which it was enacted, 
“ That no insurance should be made by any person or per- 
“ sons, bodies politick or corporate, on the life or lives oieroy 
“ person or persons, or on any other event or events what- 
“ soever, wherein the person or persons, for whose use, be- 

nefit, or on whose account, such policies should be made, 
“ should have no interest, or hf way of gaming or waggring; 
« and every insurance made contrary to the true intent and 

“ meaning 
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meaning thereof^ should be null and void to all-intents 
and purposes.” And in order more effectually to guard 
against any imposition or fraud, and to be the better able to 
ascertain, what the interest of the person, entitled to the be- 
nefit of the insurance, really was, it was further enacted, by 
the same statute, that it should not be lawful to make any Sect. a. 

** policy or policies on the life or lives of any person or per- 
sons, or other event or events^ without inserting in such 
policy or policies, the person’s name interested therein, or 
for whose use, benefit, or on whose account, such policy 
“ was so made or underwrote. And that in all cases where Sect. 3. 

“ the insured had an interest in such life or lives, event or 
“ events, no greater sum should be recovered, or received 
“ from the insurer or insurer’s, than the. amount or value of 
“ the interest of the insured, in such life or lives, or other 
“ event or events. That nothing in the act contained shall Sect,.?. 

“ extend, or be construed to extend, to insurances bond fide 
“ made by any person or persons, on ships, goods, or mer- 
“ chandizes ; but every such insurance shall be as valid and 
“ effectual in law, as if this act had not been made.” 

It has been held that a person, holding a note given for 
money won at play, has not an insurable interest in the life of 
the maker of the note. 

An action was brought on a policy on the life of James Rus~ Uwycr v. 
sell from the ist oi June 1784 to the istof./«»e 1785. Russdl fitting!, 
was warranted in good health, and by a memorandum at the ***•• 
foot of the policy it was declared that it was intended to cover ' 
the sum of 5000Z. due from Russell to the plaintiffl for which 
he had given his note payable in one year from the 14th of 
May 1784. — Two objections were made on the part of the 
defendant; ist. That part of the consideration for the note 
was money won at play : 2dly, That Russell at the time he 
gave the note was an infant. 

Mr. Justice Bullcy nonsuited the plaintiff upon the ground 
of part of the consideration of the note being for a gaming 
transaction ; and therefore there was a want of interest in the 
plaintiff. But as to the other objection on account of infancy 
the interest must be contingent, for Russell might or might not 
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avoid his note; and he doubted much whether till so avoided, 
the note must not be taken against a third person to be the 
note of an adult, for the maker of the note only could take 
the objection, (a) 

But a creditor has such an interest in the life of his debtor, 
that he may insure it, and recover upon the policy. — Thus 
in an action on a policy of insurance on the life of Lord New- 
fiaven from the ist December i‘jg 2 to the istof December 
the only question made by the defendant was as to the plain- 
tiff’s interest, which it was contended was not sufficient to take 
tills case out of the statute 14 Geo. 3. c. 48. It appeared in 
evidence that Lord Newhaven was indebted to the plaintiff and 
a Mr. Mitchell in a large sum of money, part of which debt 
had been assigned by them to another person : the remainder, 
being more than the amount of the sftm insured, was upon a 
.settlement of accounts between the plaintiff and Mitchell^ 
agreed by them to remain to the account of Mitchell only. 

Lord Kenyon was of opinion, that this debt was a sufficient 
interest : and said, that it was singular, that this question had 
never been directly decided before. That a creditor had cer- 
tainly an interest in the life of his debtor; the means by which 
hr was to be satisfied may materially depend upon it, and at 
all events the death must in all cases in some degree lessen the 
security. Verdict for the plaintiff 

So also in a previous case, where an actioii was brought on 
a policy on the life of William Holden from the 1 7th August 
1790 to August 1791, and during the life of the plaintifij 
Holden had granted an annuity to the plaintiff’s late brother, 

(») There is a case of Roebuck v. Ilammerton, in which a policy made, 
in order to decide upon the sex of a particular person, was held to fall 
within the prohibition of this statute. In another case, a policy having 
been made, on the event of there being an open trade between Great 
Britain, and the province of Maryland, on or before the 6th of Jxdy 1778, 
Lord Mantfidd said, that it was clear the plaintiff' could not recover. 
1st, Is this an interest witliia the act? It was made to prevent gambling 
policies. Every man in the kingdom has an interest in the events of war 
and peace ; but I doubt whether that be an interest within the act. But 
adly. The policy is void, by n^'t having the name inserted according to 
tfat Second section of the statute. 


whicli 
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■Hvhich annuity he had bequeathed to persons not parties to 
this insurance, having made the plaintiflf' executor of his will, 
and directed him to make assurance. Lord thought 

tl'iis a suflicient interest in the executor to support the action. 
The cause |)roceeded, therefore : biit the defendant had a ver- 
dict afterwards upon a different ground. 

But if after the death of the debtor, his exeVutors pay the 
debt, the creditor cannot afterwards recover upon the policy, 
although the debtor died insolvent, and the executors were 
furnished wdth the means of payment from another quarter 
than the estate of their testator. 

This point was decided in an action brought by Messrs. 
< lodsalls, coachmakers, against the directors of the Pelican 
Life Insurance Company, on a policy on the life of the late 
Right Honourable fV 7 n. Pitt ; and the declaration averred 
'hat the plaintiffs were interested in his life at the lime of 
making the insurance, and till the time of his death to the 
amount of the sum insured. One of the pleas, and the ma- 
terial. one stated, that the debt due to the plaintiffs was aft^r 
■he death Mr. Pitt, and before the exhibiting oftheplamtiff'^ 
^ill, fully paid to the plaintiffs by the Earl of Chatham axiA the 
Lord Bishop of Lincoln^ executors of the will of Mr. Pitt. 
Issue was taken on the fact of payment by the executors. 
Upon the trial of this cause before Lord Ellenborough a case 
v.’as reserved for the opinion of the Court, stating that Mr. 
Pitt died on the 23d Janumy 1806 ; that the defendants were 
"crved before Trinity Term with process issued on the 3d 
June 1 806 : that Mr. Pitt, at the time of the execution of the 
policy, was indebted to the plaintiffs, and continued so till hi i 
death in upwards of 500/. the sum insured, and died insolvent, 
'riiat on the 6 \}ci March 1806, the executors of Mr. Pitt paid 
to the plaintiffs, out of the money granted by parliament for 
the payment of Mr. P///’s debts, 1 109/. as in full for the debt 
due to them from Mr. Pitt. After argument at the bar, and 
time taken to deliberate, the judgment of the Court was pro- 
nounced by 

Lord Ellenborough. — “ This was an action of debt on a 
policy of insurance on the life of the late Mr. Pitt, ef- 
fected 
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feclcd by the plaintiffs, who were creditors of Mr. Pitty for 
tlxe sum of 500I. The defendants were directors of the 
Pelican Life Insurance Company, with whom that insurance 
was effected. (His Lordship, after stating the pleadings 
and the case, proceeded.) This assurance, as every other 
to which the law gives effect, (with the exceptions only 
contained in the 2d and 3d sections of the slat. 19 Geo. 2, 
c. 37). is in its nature a contract of indemnity, as distin- 
guished from a contract by way of gaming or •waget'ing. 
The interest, which the plaintiffs had in the life of Mr. Pitt, 
was that of creditors, and the probability of loss which resulted 
from his death. The event, against which the indemnity was 
sought by this assurance, was substantially the expected conse- 
quence of his death, as affecting the interest of these individuals 
assured in the loss of their debt. This action is in point of 
law founded on a supposed damnification of the plaintiff, oc- 
casioned by his death, existing, and continuing to exist at the 
time of the action brought : and being so founded, it follows 
of course, that if, before the action was brought, the damage, 
which was at first supposed likely to result to the creditors from 
the death of Mr. Pitt, were wholly obviated and prevented by 
the payment of his debt to them, the foundation of any action 
on their part, on the ground of such insurance, fails. And it 
is no objection to this answer, that the fund out of which their 
debt was paid did not (as was the case in the present instance) 
originally belong to the executors, as the part of assets of the 
deceased; for though it were derived aliunde, the debt of the tes- 
tator was equally satisfied by them thereout ; and the dam- 
nification of the creditors, in respect of which their action upon 
the assurance contract is alone maintainable, was fully obvi- 
ated before their action was brought. This is agreeable to the 
doctrine of Lord Man^eld in Hamilton v. Mendes, 2 Burn. 
1210. The words of Lord Mansfield are, “ The plaintifTs 
demand is for an indemnity : his action then must be found- 
ed upon the nature of the damnification, as it really is at the- 
“ time the action is brought. It is repugnant, upon a contract 
“ for indemnity, to recover as for a total loss, when the event 
“ has decided that the damnification in truth is an average, or 
“ perhaps no loss at all. Whatever undoes the damnification 
“ in the whole, or in part, must operate upon the indenmity in 
“ the same degree. It is a contradiction in terms to bring an 

“ action 





Chap. XXIL] OF INSURANCE UPON LIVES. 

• 

** action for indemnity where, upon the whole event, no damage 
has been sustained.” Upon this ground, therefore, that the 
plaintiffs had in this case no subsisting canse of action in point 
of law, in respect of their contract, r^arding it as a contract 
of indemnity, at the time of the action brought, we are of opi- 
nion that a verdict must be entered for the d^endants on the 
first and third pleas, notwithstanding the finding in favour of 
the plaintiffs on the second plea.” 

The remaining observ'ations and rules upon this subject are 
very few and short ; because those general rules and maxims, 
upon which so much has been said with regard to insurances in 
general, are also applicable to this species of them : the same 
mode of construction is to be adopted : fraud will equally affect 
the one as the other ; the same attention must be paid to a 
rigid compliance with warranties ; and the same rules of pro- 
ceeding are to be followed. 

It lately became a question, in bn action by a husband on a 
policy on the life of his wife, whether the declarations of the 
wife as to her state of health, then lying in bed ajiparently ill, 
describing the bad state she was in, at her going to M. (whither 
she went to be examined by the surgeon preparatory to the 
insurance being made) down to that time, and her fear that 
she could not live lo days longer when the policy would be re- 
turned, were admissible in evidence. It was held they were. 

With respect to the risk, which the underwriter is to run, 
tliis is usually inserted in the policy ; and he undertakes to an- 
swer for ail those accidents, to which the life of man is exposed, 
unless the cestny que vie put himself to death, or he die by 
the hands of justice. The policy, as to the risk, generally runs 
in th('sc words : “ The said insurers, in consideration of the 
sum paid, (lo assure, assume, and promise, that the said 
“ A. B. shall, by the permission of Almighty God, live and 
“ continue in this natural life for and during the said term, or 
“ in case he the said A. B. shall, during the said time, or be- 
“ fore the full end and expiration thereoi^ 'happen to die by 
“ any ways or means whatsoever, suicide or the hands of jus- 
“ tice excepted, then,” &c. We see, that this contract ex- 
pressly sayc, the death must happen within the time limited, 

otherwise 


Aveson 
Lord Kin* 
nard. 

6 last, i8R. 


Vide the 
Appendix, 



644 


Vidi ante, 
c. 2. p. 52 


Vide dutc, 

• * 


Patterson v. 
Black, Sit. 
a: Guildhall. 
Hil.Vac. 
1780, 


OF INSURA’NCE UPON LIVES. [Chap. XXIL 

otherwise the insurers are discharge. But suppose a mortal 
xvound is received during the existence of the policy, and the 
person languishes till after the term limited in the contract, 
what says the law ? Agreeably to the decision of this point, in 
cases of marine insurances, not only the cause of the loss, but 
the loss itself, must actually happen, during the time name«l in 
tire policy, otherwise the insurers are not responsible. This 
very case was put by Mr. Justice Wiliest in his argument, when 
delivering the opinion of the Court, in the case of Lockyer v. 
Cfffley. Suppose, said the learned Judge, an insurance upon a 
man’s life for a year, and some short time before the expira- 
tion of the term, he receive a mortal wound, of which he dies 
after the year, the insurer would not be liable. 

But when an insurance is made upon a man’s life who gees 
to sea, and the ship, in which he sailed was never afterwards 
heard of, the question, whether he did or did not die w’ithin 
the term insured, is a fact for the jury to ascertain from the 
circumstances which shall be produced in evidence. 

I’hus in an action on a policy of insurance on the life of 
L. Macleane, Esq. from the 30th oi, January 1772, to the 3 ot a 

January 1778, it appeared in evidence, that about the 28th 
oi November 1777, Macleane sailed i'rom the Cape of Good 
Hope, in the Swallow slooji of war, which ship, not being 
afterwards heard of, was supposed to have been lost in a 
storm off the Western Islands. The question was, Whether 
Macleane died before the 30th of Jamiary 1778 ? In order to 
establish the affirmative of that question, the plaintiff called 
witnesses to prove the ship’s departure from the Cape with 
Macleane; and several captains swore that they sailed the 
same day ; that the Swallow must have been as forward in her 
course as they were on the 13 th or 14th d( January, the period 
of a most violent storm, in which she probably was lost. That 
the Swallow was much smaller than their vessels, which, with 
difficulty, weathered the storm. 

Lord Man^ld left it to the ju)’y, whether, under all the 
circumstances, they thought the evidence sufficient to con'\'incc 
them that Macleane died before the expiration of the time 
lir.iited in the policy ; adding, that if they thought it so doubt- 
ful 
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ful as not. to be able to form an opinion, the defendant ought 
to have their verdict. The jury found for the plaintiff. • 

These insurances, when a loss happens upon them, must be 
paid according to the tenor of the agreement, in the full sum 
insured, as this sort of policy, from the nature of it, being on 
the life or death of man, does not admit of the distinction be- 
tween total and partial losses. , 

We have seen- that private persons, as well as the public 
companies, may be underwriters upon policies on lives ; and 
as they frequently became bankrupts after the policy was un- 
derwritten, but before a loss happened, it became a question. 
Whether the persons interested in such insurances could claim 
the money, and prove the debt, under the commission, as if 
the loss had happened before it issued. In the chapter im- 
mediately preceding this, and in one prior to that, we took 
occasion to observe, that in order to remedy an inconvenience 
of this nature with respect to marine insurances and bottomry 
bonds, a statute had passed allowing creditors, either on such 
policies, or bottomry and respondentia bonds, to prove their 
debts under the commission, as if the loss or contingency had 
happened prior to that event. But as the words of the pre- 
amble to that section of the statute were special, referring only 
to insurances on ships and goods, or contracts of bottomry, 
it was doubtful whether it extended to insurances on lives, al- 
though the words of the enacting part were very general, 
namely, “ the assured in atvy 'policy of assurance,’' %c. In 
support of this doubt it was urged, that great inconveniences 
Vi^ould follow from extending the statute to these policies, be- 
cause the risk may remain unsettled for a long and indefinite 
number of years. The Court, however, held, that the ge- 
neral words of the enacting part were not restrained by the 
preamble. 

This doctrine was laid down in an action on a policy of in - 
sararice on the life of J. H. Boyd, lately gone to the East 
Indies, on the event of his dying between the 5th of April 
1780, and the 5th of April 1783. The defendant pleaded, 
1st, Bankruptcy generally ; and that the cause of action ac- 
crued befoi c the bankruptcy, adly, That the policy >is:us made 

pt 1 01 


Lex Merc. 
Red. 4th ed. 

1 >. 294. 


Vide ch. 21 , 
and cli. 14. 


19 OooT. 2. 
c. 37. S.Z. 


ante, 

p. 420. no*"? 
(a) & 635. 


Cox V. L. )- 
tard, B. R. 
HiL 24 0.3. 

Rep, 
p. 160. iioic. 



646 


OF INSURANCE UPON LIVES. [Chap. XXII. 


jDr/or to the time of his beaming a hankrupit then the trading, 
petitioning creditor’s debt, commission, proceedings, and cer- 
tificate were specially set out, and that he was thereby dis- 
charged from the said policy, and all debts due at the time 
of the bankruptcy, without saying, that the cause of action 
accrued before the bankruptcy. To this last plea there was 
a' general demurrer. 

« 

Lord Mansfield. — The only question is, whether the 
enacting icords of this statute, which are general^ shall be re- 
strained by the preamble^ which is particular. I think they 
should not be restrained. The enacting clause comprehends 
all insurances, and consequently insurances upon lives. This 
is exactly the case of Pattison v. Banks (a) ; for there the pre- 
amble was particular^ but the enacting clause was general^ 

Mr. Justice Willes and Mr. Justice Ashhurst concurred. 


Mr. Justice Btdler. — In the case of Mace v. Cadell^ it 
was held, that the enacting words of the statute of the 21st of 
Ja. I. c. 19. were not restrained by the preamble. (0) The 
inconveniencies that have been urged, are not so great as are 
apprehended ; for the creditors need not be delayed in their 


{a) The question in Pattisonv. BanksyiCowp- Jtep, 54c.) arose upon the 
7 Geo. I. c. 31. which allowed persons, who had given credit on bids, 
bonds, notes, and other securities, payable at a future day, and which 
were not payable at the bankruptcy of the debtor, to prove them under 
the commission. The preamble to the statute speaks of securities only for 
the sale of goods and merchandizes; but as the enacting words were ge- 
neral, the Court held, that they extended to a bond for the payment of an 
annuity for a term of years. 

{b) The statute of James enacts, " That if any person, at such time as 
lie shall become bankrupt, shall, by the consent of the true owner^ Sfd, 
have in his possession, &c. any goods, &c. whereof he shall be reputed 
“ owner ; the commissioners shall have power to sell the same in like 
‘‘ manner as any other part of the bankrupt’s estate.” The preamble 
says, “ Whereas it often happens that many persons before they become 
“ bankrupts, do convey their goods to other men, upon good consideration, 
and yet retain the possession, and are reputed owners thereof,” &c. 
The Court, in Move v. Cadelly (Cowp. 232*) held, that the statute ex- 
tended to the goods of a third person^ which be allowed the bankrupt to 
keep possession of, as well as to those which originally belonged to the 
bankrupt, although the statute speaks only of the bankrupt’s original 


property. 
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dividend. When a creditor has an insurance i>f this kind, 
he has nothing to do but lay it before the commissioners, 
who will make a calculation, and lay aside as much as wiH 
give him a dividend equal to that of the other creditoi's. 

There must be judgment for the defendant.” 

It became a doubt in the reign of King William, when a 
policy on a life was to run from the day of the date thereof, 
till that day twelvemonth, and the person died on the day 
named, whether the insurer was liable. The Court held that 
he was. The case was this : A policy of insurance was made sir Robert 
to insure the life, of Sir Robei't Howard for one year, from 
the day of the date thereof; the policy was dated on the 3d 6zr. i i.d. 
day of September idpy. Sir Robert died on the 3d of September 
idp8, about one o’clock in the morning. Lord Holt held 
that from the day of the date excludes the day, but from the 
date includes it (a) ; so that the day of the date must be ex- 
cluded here, and the underwriter is liable. 

Although from a perusal of the note (a) below, it will ap- vide the 
pear that no difficulty could occur on such a point at the 
present day ; yet it is usual, in order to prevent disputes, to 
insert in the modern policies “ tkejirst and last days included’* 

Policies on lives are equally vitiated by fraud or falsehood (b), 
as those on marine insurances ; because they are equally con- 
tracts 

(a) In the law books, not perhaps much to the honour of the profes- 
sion, this distinction taken by Lord Holt was at one time held to be law, 
at others not : sometimes, these expressions were held to mean the same 
thing; at others to be quite different. In the year 1777, however, this 
glaring absurdity was entirely done away, and the Court of King’s Bencii 
unanimously held, after much deliberation, that they mean the same thing; 
and they shall either be exclusive or inclusive according to the context and 
subject matter, and shall be so construed as most effectually to support the 
deeds of the parties, and not to destroy them. See Lord Mantfield'% very 
elaborate argument upon this occasion, in which all the cases are fully 
stated and considered. Pugh v. The Duke of Leeds, Coufper^s Reports 
714. 

(A) A Life Insurance Society had the following rule : that if any member Want, pk 
neglected to pay up the quarterly premiums for 15 days after they were ■ 
due, the policy was declared to be void, unless the member (continuing in ‘ 

a? good health as when the policy expired) paid up the arrears within six ifi 
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tracts of good faith, in which the underwriter, from necessity, 
must rely upon the integrity of the insured for tlje statement 
of circumstances. Indeed, the case of Witthi-gham v. Thorn- 
boroughy which we took the occasion to cite in support of the 
doctrine laid down in the chapter upon fraud in Marine In- 
surances, was a policy upon a life insurance. — In another 
<^e, the principles of fraud were considered as far as it af- 
fects this contract. 

It was an action on a policy of insurance for 150/. at four 
guineas per cent, in case Drury Sheppey should die at any time 
between the ist April 1777 and the ist Apnril 1778, 
both days included, and during the lifetime of John S/up- 
pey, the father of Drury : but in case the said John shouhi 
die before the said Druty, the policy, to be void; the question 
was, as to the i*epresentation of the life at the time of the in- 
surance. The interest in the insurance was 900/. due frori 
Drwy Sheppey to the plaintiff. It was admitted, that the liti* 
expired within the; time limited in the policy. Drury Sheppey 
had a place in the custom-house oi Ireland^ and was in bad 
circumstances. He went to the soutli of France for tin 
benefit of his health, or to avoid his creditors, and there died. 
Tlie broker, who effected the policy, told the underwriter,, 
that the gentleman, for whom he acted, would not w’arran:, 
but .from the account he (the broker) had received, he belici cd 
it to be a good lif e. 

Lord Man^cld. — “ As to the interest, this policy may 
considered as a collateral security for the debt due to the 
plaintiff! Where there is no warranty, the underwriter run' 
the risk of its being a good life or not. If there be a con- 
cealment of the knowledge of the state of the life, it is a fraud. 
It is a rule that every subsequent underwriter gives credit to 


/aonths, and five shillings per month extra, the Court held that a member 
insuring having died, leaving a quarterly payment over due, the policy was 
expired, and that a tender of the sum by the executor, though made within 
15 days, did not satisfy the requisition of the policy, and the rules of the 
'^ociety. Similar doctrine had prevailed with respect to* a Fire Insurance. 
See post. p. 660. note (a) Taricton v. Stainforth, ^ T, B. 695. 
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the representation made to the first ; and it is allowed that 
any subsequent underwriter may give in evidence a misrepre- 
sentation to the first. The broker here does not pretend 
to any knowledge of his own, but speaks from information. 
There is no fraud in him.” There was a verdict for the 
plaintiff. 

Even where tliere is an express warranty, that the person 
is in good health, it is sufficient that he is in a reasonable 
good state of health ; for it never can mean, that the cestui 
que vie is perfectly free from the seeds of disorder. Nay, even 
if the person, whose life was insured, laboured under a par- 
ticular infirmity, if it can be proved by medical men, that it 
did not at all, in their judgment, contribute to his death, the 
warranty of health has been fully complied v/ith ; and the 
insurer is liable. 

Thus in an action on a policy made on^the life of Sir Janies 
Ross for one year from October 1759 to October 1760, tuor- 
ranted in good health at the time of making the policy : the fact 
w'as, that Sir James had received a wound at the battle of La 
Feldt in the year 1747, in his loins, which had occasioned a 
partial relaxation or palsy, so that he could not retain his urine 
or fcecesy and which was not mentioned to the insurer. Sir 
James died of a malignant fever within the time of the insu- 
rance. All the physicians and surgeons, who were examined 
for the plaintiff, swore, that the wound had no sort of con- 
nection with the fever ; and that the want of retention was 
not a disorder, which shortened life, but he might, notwith- 
standing that, have lived to the common age of man : and the 
surgeons who opened him, said, that his intestines were all 
sound. There was one physician examined for the defendant, 
who said, the want of retention was paralytick; but being 
asked to explain, he said, it w^as only a local palsy, arising 
from the wound, but did not affect life: but on the whole he 
did not look upon him as a good life. 

Lord Man^eld. — “ The question of fraud cannot exist in 
this case. When a man makes insurance upon a life generally, 
without any representation of the state of the life insured, the 
insurer takes all the risk, unless there was some fraud in ilio 
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person insuring, either by his suppressing some circumstances, 
which he knew, pr by alleging what was false. Rut if the per* 
son insuring knew no more than the insurer, tlie latter takes 
the risk. In this case there is a w’arranty, and wherever that 
is the case* it must at all events be proved, that the par^ was 
a good life, which makes the question on a warranty much 
larger than that on fraud. Here it is proved that there was 
no representation at all, as to the state of life, nor an^ ques- 
tion asked about it : nor was it necessary. Where an insu- 
rance is upon a representation, every material circumstance 
should be mentioned, such as age, way of life, &c. But where 
there is a warranty, then nothing need be told ; but it must 
in general be proved, if litigated, that the life wasy in facty a 
good oney and so it may hey though he have a particidar infirmity. 
The only question is. Wither he voas in a reasonable good 
state of healthy and such a life as ought to be insured on common 
terms ? The jury, upon this direction, without going out of 
court, found a verdict for the plaintiff. 

In a subequent case, the same rule of decision was recom- 
mended and enforced. It was an action on a policy on the 
life of Sir Simeon Stuart Bart, from the ist of April 1779, to 
the 1st of April 1780, and during the life of Eliza Edgly 
Eteer. Tins policy contained a warranty that Sir Simeon 
was about 57 years of age, and in good health on the \ith 
of May 1779, and that Mrs. Ewer was about 78 years of 
age. The defendant at the trial admitted, that Sir Simeon and 
Mrs. Ewer w'ore of the respective ages mentioned in the 
warranty; that he died before the ist of April 1780, attid 
that she was living. Two questions were intended to have 
been made; ist, As to the plaintilTs interest: ad, On the 
waiTanty of health. The former was disposed of by the 
plaintiff having proved a Judgment debt. As to the lat- 
ter, it appeared in evidence, that although Sir Simeon was 
troubled with spasms and cramps from violent fits of the gout, 
he was in as good health, when the policy was underwritten, 
as he had been for a long time before. It was also proved 
by the broker, who effected the policy, that the undeirwriters 
were told, that Sir Simeon was subject to the gout. Dr. //c- 
berden and other gentlemen of the faculty were examined, who 
proved that spasn^ and convulsions were symptoms incident 
to the gout. 


Lord 
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Lord Man^ld. — “ The imperfection of lungnagt^ i* such 
that We hare not words for every different idea ; atid tlie rent 
intention of parties must be found out by the subject-matter. 

By the present policy, the life is warranted, to some of the iin- 
derwTiters in health., to others in good health ; and yet there 
was no difference intended in point of fact. Such a warranty 
oan never mean that a man has not the sMds of disorder. We 
are all born with the seeds of mortality in us. A man, subject 
to the gout, is a life capable of being insured, if he has no sick- 
ness at the time to make it an unequal contract.” There was 
a verdict for the plaintiff. 

It is not to be concluded, that a disorder with which a pei*- 
son is afflicted before he effbcts an insurance on his life is a 
disorder “ tending to shorten life,” within the meaning of a 
declaration of the Insurance Offices, from the mere circum- 
stance that he afterwards dies of it, if it be not a disorder ne- 
cessarily having that tendency. 

In a former chapter we saw, that when the risk is entire, and vide nme, 
it is once begun, there shall be no apportionment or return 
of premium, though it should cease the very next day after it 
commenced. The same rule is applicable in every respect to 
the premium on life insurances ; for the contract is entire, and 
if the person whose life is insured should put an end to it the 
next day after the risk commences, tliough the underwriter is 
discharged, there would be no return of premium. This has 
never been decided in any judicial determination expressly on 
the point, but it has frequently been declared to be the law 
upon the subject by the learned Judges in the course of argu- 
ment, when return of premium on marine insurances was the 
point under discussion. This was particularly done in the 
case of Tift'ie v. Fletcher, by Lord Man^ield, w’hen delivering Cowp, 669 . 
the judgment of the Court. “ There has been an instance 
“ put,” said His Lordship, “ of a policy where the measure is 
“ by time, which seems to me to be very strong and apposite 
“ to the present case ; and that is an insurance upon a man’s 

life for twelve months. There can be no doubt but the risk 
“ there is constituted by the measure of time, and depends 
“ entirely upon it : for the underwriter would demand double 
“ the premium for ftjew years, that he would take to insure the 
“ same life for one year only. In such policies, there is a 

u V 2 “ gene- 


Watson V, 
Mainvv.irinr, 
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« general exception against suicide. If the person puts an 
“ end to his own life the next day, or a month after, or at any 
“ other period within the twelve months, there never was an 
** idea in any man’s breast, that part of the premium should 
“ be returned.” 

Uoug. ? 89. Afterwards in the case of Bermon v. WoodUnidget . Lord Mans- 

Jield laid down the same doctrine. In an insurance upon a 
life, with the common exception of suicide, and the hands of 
. “ justice, if the party is executed, or commit suicide, in twenty- 

four hours, there shall be no return.” 

From these opinions, which have been frequently repeated 
in other cases, the law upon the subject of return of premium, 
as applicable to life insurances, seems perfectly ascertained : 
because, except in the case of suicide or a public execution, 
the question can never arise. 



( 6'53 ) 


CHAP. XXIII. 

Of Insurance against Fire. 

A N insurance of this sort is a contract, by which the infurer, 
in consideration of the premium which he receives, un- 
dertakes to indemnify the insured, against all losses, which he 
may sustain in his house, or goods, by means of fire, within 
the time limited in the policy. To enter upon a detail of the 
various advantages, which mankind have derived from this 
species of contract, would be a waste of time; because they are 
obvious to every understanding. As little does it fall within 
the compass of my plan to enumerate the various offices that 
have been instituted for the purpose of insuring property 
against fire ; or the rules and regulations, by which they are 
severally governed. Some of them have been instituted by 
royal charter ; others by deed inrolled ; and others give secu- 
rity upon land for the payment of losses. The rules, by which 
these societies are governed, arc established by their own ma- 
nagers, and a copy given to every person at the time he in- 
sures ; so that, by his acquiescence, he submits to their pro- 
posals, and is fully apprized of those rules upon the compli- * W- 

^ • 1 . • , 1 Ml Ml , BUckitone, 

ance or non-compliance with which he will or will not be *^ 4 . 
entitled to an indemnity. 

There must be actual Jire or ignition to entitle an assured 
to recover; for where there had been damage merely by heat Auitinv. 
in the chimney of a sugar-house running to the top, by neg- ^ 
ligently lighting the fire without opening the register at the 
top, the Court held that the assured could not recover, there 
being no ignition. 

The construction to be put upon the regulations of the various 
offices has but seldom become the subject of judicial enquiry; 
few instances only having occurred in our researches upon this 
occasion. In the proposals of the London Assurance Company, 
and some of the other offices, there is a clause by which it is pro- 

u u 3 vided. 
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vided, that they do not hold themselves liable for any loss or 
damage by fire, happening by any invasion, foreign enemy, 
or any militaty or usurped power whatsoever. It became a 
question, what species of insurrection should be deemed a 
military or usurped powm: within the meaning of this proviso. 
It was held by the Court of Common Pleas, against the opi- 
nion of Mr. Justice GouMt that it could only mean to extend 
.to houses set o'nfire by means of an invasion from abroad, or 
of an internal rebellion, when armies are employed to sup- 
{)ort it. 


Diiiikwatcr 
V, the Cor- 
poration of 
the London 
Asbiirancc, 
a W)1 s.363. 


The case, in wluoh this question arose, was an action of co- 
venant against the defendants upon a policy of iiisurance of a 
malting office of the plaintiff at Norwich from fire, in which 
policy there was a proviso that the corporation should not be 
liable in case the same shall be burnt by any invasion by fo- 
reign enemies, or any military or usurped power whatsoever, 
and that the defendants had not kept their covenants, to the 
plaintift‘’s damage. The defendants plead first the general 
issue, that they have not broke their covenants, and thereupon 
issue is joined. 2dly, They plead that it was burnt by an 
usurped power ; the plaintiff replies, that it was not burnt by 
an vmrped power, and thereupon issue is also joined. This 
cause was tried at Norwich assizes; a verdict was given for 
the plaintiff, and 469^. damages, sulyect to the opinion of the 
Court upon the following case, viz. That upon Saturday the 
27th of November, a mob arose at Norwich upon account of 
the high price of provisions, and spoiled and destroyed divers 
quantities of flour; thereupon the proclamation was read, and 
the mob dispersed for that time. Afterwards another mob arose, 
and burnt down the malting office in the policy mentioned. 
The question is. Whether the plaintiff is ^titled to recover 
in titis action ? This case was twice argued at the bar, and 
the Court took time to d<dtberate ; after which, as the Judges 
diflered in opinion, they delivered their opinions seriatim. 


Mr. Justice Gould was of opinion, that the malting'OfScc 
being burnt by the mob, who rose to reduce the price of pro- 
visions, the same was burnt by an usurped power, within the 
true intent and meaning of the proviso in the policy : to show 
tl.at it was an usurped power ffir any person to assemUn Acm- 

selves. 
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selves, to alter the laws, to set a price upon victuals, &c. he 
cited Pophan^ 122. where it is agreed by the Justices, that to 
attempt such a thing by force is felony, if not treason ; and 
therefore judgment ought to be for the defendant. 

Mr. Justice Bathurst. — “ The words, * usurped pmoer^* in 
the proviso, according to the true import thereof, and the 
meaning of the parties, can only mean an invasion of the 
kingdom by foreign enemies to give laws and usurp the go- 
vernment thereof, or an internal armed force in rebellion, 
assuming the power of government by making laws, and 
punishing for not obeying those laws. The plea alleges that 
r the malting office was burnt by an usurped po-sxr unlawfully 
exercised, but does not charge that usurped power as a rebel- 
lion ; that a mob arose at Norwich on account of the price of 
victuals, and as soon as the proclamation was read, they dis- 
persed ; therefore judgment ought to be for the plaintiff.” 

Mr. Justice Clive .— The words must mean such an 
usurped power as amounts to high treason, which is settled by 
the 25th of Edward the Third. The offence of the mob in the 
present case was a felonious riot, for which the offenders 
might have suffered ; but it cannot be said to be an usurped 
power; therefore I am of opinion that judgment should be 
given for the plaintiff.” 

Lord Chief Justice Wihnof. — “ Upon the best considera- 
tion I am able to give this case, 1 am of opinion, that the 
burning of the malting office, was not a burning by an usurped 
petwer within the meaning of theproviso. Policies of insurance, 
like all other contracts, must be construed according to the 
true intention of the parties. ' Although the counsel on one 
side said, that policies ought to be construed liberally ; on the 
other side, that they ought to be construed strictly ; in a 
doubtful case I think the turn of the scale ought to be given 
against the speaker, because he has not fully and clearly ex- 
plained himself. Tlic imperfection of language to express our 
ideas is the occasion that words have equivocal meanings; and 
it is often very uncertain what the parties to a contract in 
writing mean. When the ideas are simple, words express 
them clearly ; but when they are complex, difficulties often 

u u 4 arise : 
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arise : and men differ much about the ideas intended to be 
conveyed by words : In the present case, what is the true idea 
conveyed to the ndnd by the 'woxA& usurped power ? The rule 
to find it out is to consider the words of tlie context, and to 
attend to the popular use of the words, according to Horace^ 
Arhitrium est^ et jus^ et norma loquendi. My idea of the 
words, burnt by an usurped powers from the context is, that 
they mean burnV or set on fire by occasion of an invasion from 
abroad, or of an internal rebellion, when armies are employed 
to support it, when the laws are dormant and silent, and 
firing of towns is unavoidable; these are the outlines of the 
picture drawn by the idea, which these words convey to my 
mind. The time of the incorporation of this society of the 
Jjondon Assurance Company, was soon after a rebellion in this 
kingdom, and it was not so romantic a thing to guard against 
fire by rebellion, as it might be now; the time, therefore, is an 
argument with me that this is the meaning of these words. 
Rebellious mobs may be also meant to be guanled against by 
the proviso, because this corporation commenced soon after 
the riot act; and if common mobs had been in their minds, 
they would have made use of the word mob. The words 
‘ usutped pawet'i may have a great variety of meanings ac- 
cording to the subject-matter where they are used, and it 
would be pedantic to define the words in their various mean- 
ings ; but in the present case, they cannot mean the power 
used by a common mob. It has not been said, that if one, 
or fifty persons had wickedly set this house on fire, that it 
would be within the meaning of the words usurped power. It 
has been objected that here was an usurped power to reduce the 
price of victuals, but this is part of the power of the crown ; 
and therefore it was an usurped power ; but the king has no 
power to reduce the price of victuals. The difference between 
a rebellious mob, and a common mob, is, that the first is high 
treason ; the latter a riot or a felony. Whether was this a 
common or a rebellious mob? The first time the mob rises, 
the magistrates read the proclamation, and the mob disperse ; 
they hear the law, and immediately obey it. The next day 
another mob rises on the same account, and damages the 
houses of two bakers ; thirty people in fifteen minutes put this 
army to flight, they were dispersed and heard of no more. 
Wbere are the species belli which Lord Hale describes ? This 

mob 



Chap. XXIII.] OF INSURANCE A'GAINST FIRE. 


657 


mob wants an universality of purpose to destroy, to make it a 
rebellious mob, or high treason, i Jfa/A P. C. 135. There 
must be an universality, a purpose to destroy all houses, all 
inclosures, all bawdy>honses, &c. Here they fell upon two 
bakers and a miller, and the mob chastised these particular 
persons to abate the price of provisions in a particular place ; 
this does not amount to a rebellious mob. When the laws are 
executed with spirit, mobs are easily quelled ; sometimes a 
courageous act done by a single person will quell and disperse 
a mob. And sometimes the wisdom of an individual will do 
the same, as is thus beautifully described by Virgil: 

Ac veluti magno in populo ciim scepe coorla e&t 
Seditio^ seevilqtie animis ignobile mlgust 
Jamque faces et saxa volant : juror arma ministrat. 

Turn pietaie gravem^ ac meritis, si forte virum quern 
Conspexere^ silent^ arrectisque auribus adstant ■ 

Ille regit dictis animoSy et pectora imdcet. 

“ But amongst armies, the laws are silenced, and the wisdom 
or courage of an individual will signify nothing. Upon the 
whole, I am of opinion, that there must be judgment for the 
plaintiff:” and accordingly the postea was ordered to be deli- 
vered to the plaintiff, by three judges against one. 

The Sun Fire Office has used words of a larger and more 
extensive import than those, which were the subject of discus- 
sion in the last case; for the proprietors of that company de- 
clare, that they will not pay any loss or damage by fire, hap- 
pening by any invasion, foreign enemy, civil commotiony or any 
military or usurped power whatsoever. A case has unfortur 
nately arisen, in which the meaning of these words, civil com- 
motiony has been the subject of judicial enquiry. 

“ An action was brought on a policyof insurance to recover Langdaie v. 
from the Sun Fire Office a satisfaction for damage done to the sul 
plaintiff’s houses and goods by the rioters, who, it is very well « tiuiU- 
known, and history will inform posterity, in June 1780, to the vac. 17S0’ 
terror and dismav of the inhabitants of Londony traversed that 
city for several days burning and destroying Roman Catholic 
chapels, public prisons, and the houses of various individuals ; 

the 
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tiie ostensible purpose of their assembling being to -procure the 
repeal of a wise and humane law, (which had passed for some 
indulgences to Roman Catholics,) and who were at last only dis' 
persed by military force. As the circumstances of these riots 
were very recent, they were not minutely gone into at the trial. 
It was, however, sufficiently proved, that the plaintifi^ on ac- 
count of his religion, (being a Roman Catholic,) had been, 
amongst others, selected as an object of the rage of the times, 
and that his houses and effects were set on fire. The office de- 
fended this action, considering that they were protected by the 
article just recited, namely, ** That they would not answer for 

any loss, occasioned by an invasion, foreign enemy, cixjil com~ 
“ motion, or any military or usurped power whatever.” This 
point wasa gued much at length by the counsel on both sides. 

Lord Man^ld. — “ Gentlemen of the Jury, this is an ac- 
tion brought by the plaintiff against the defendants upon the 
policy of insurance mentioned in the pleadings, for the value of 
property, which was consumed by fire. Most undoubtedly 
ever}' man’s leaning must be to the side of the plaintiff in order 
to divide the loss in so great a calamity. But that leaning 
must be governed by rules of law and justice : and the only 
question that arises for your determination and that of the 
Court, is singly upon the construction of two words in the po- 
licy. It vrill be necessary, in order to investigate this matter, 
to go into the histoiy, which has been opened and explained 
to you, of other insurance policies. In the year 1 7 ao, the ZjOh- 
don Assurance Company put into their policies all the words 
here used, except civil commotion. Whatever fire happens by 
a foreign enemy is clearly provided against : when they burn 
Vide supra, houscs, or set fire to a town, that is also provided for. What 
is meant by military at usurped power ? They are ambignous, 
wd they seem to have been the subject of a question and deter- 
mination. They must mean rebellion, where the fire is made 
by authority : as in the year 1745, th« rebels came to Derly, 
and if they had ordered any peart of the town, or a single house, 
to be set on fire, that would batve been by authmrity of m rebel* 
Uqo. That is the only distinction in the case — it must be by 
rebellion gpt to such a head, aa to be under authori^. Inthe 
year 1726, sooie yeara after the Laukm Assarance Company 
had done it, the Smi Fire Office put in the exc^ptien ; and in 
15 1727, 
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1 727* they put in other words : th^ do not ke^ to the form 
of the London Assurance : they do not say by invasion from fo- 
reign enemies merely : they dearly provide against rebellion^ 
determined rebellion^ with generds who cojild give orders. 
Though this be so guarded) the Sun Fire OflSee did not think 
it answered their purpose; and therefore th^ took the words 
civil commotion. Not only using those words, applicable to 
guard against a foreign enemy, against a rebellion, where there 
are officers and leaders, that can give authority and power ; 
but they add other words, as general and untechnical as can 
possibly be used : civil commotion^ not civil commotion that 
amounts to high treason. They avoid saying civil commo- 
tions that amount to felony; they avoid saying civil com- 
motions that amount to misdemeanors: but they use a ge- 
neral expression if the mischief happens from a civil 
commotion,” taking the largest and most general sense 
of the words that the language will allow : they do not 
even say a riot. It may be a question in point fjS law, 
whether an assembly or multitude be a riot. In that csise, 
they do not say committing a felony, but speak of lire occa- 
sioned by civil commotion. The single question is, Whether this 
has been a civil commotion ? If there be a case to which these 
words can be applicable, it is to a case of this sort. 1 cannot 
see any of the other words, to which it can be applied. 
Usurped power takes in rebellion, acting by usurped powers 
amongst themselves. From a foreign enemy the office is se- 
cured. But what is a civil commotion? It is simiething else. 
The present was. an insurrection of the people resisting 
all law, setting the proteetkm of the government at 
nought, taking from every mao, who was the object of thmr 
resentment, that protection, as appears from the evidence 
given by the witnesses ipon the liicts^ and which yon all know 
as well as if no witnesses had been produced. What was the 
object and end of this violent insurrection ? It todc place in 
many parts of the town at the same time, and the very same 
night ; the mob were in Broad-street, St. Catherines, in Coi- 
mam-street, at Blact^aes Bridge, and at the plaintiffii. What 
is the object ? General destrwtion, general confusion. It cer- 
iainfy mu meant to aim at the very vitals of the wnst^uUon. 
It vraa not a private mattmr, under the colour of prqiery only, 
to destroy all Papists under a pretence or a cry of No jpopery. 
But the general object was destruction and corfusion. The 

Fleet 
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Fleet Prison was burnt down : Newgate was burnt down the 
night before. The King’s Bench Prison is burnt, and all the 
prisoners set at liberty. The new Bridewell is burnt: the 
Bank attacked : consider the consequences if they had suc- 
ceeded ill destroying the Bank of England. The Excise and 
Pay Offices in Broad-street were threatened. Military resist- 
ance and an extraordinary stretch were made and justified 
by necessity. There was a great deal of firing, many men 
were killed ; and the houses of a vast number of Papists were 
burnt and destroyed. What is this but a civil commotion ? 
No definition has been attempted to be given of what it is. It 
is said, that this is a civil commotion distinct from usurped 
power and rebellion. It is admitted that this kind of insur- 
rection may amount to high treason : and, to be sure, it may. 
But the office do not put their expectation upon trying, whe- 
ther they were guilty of high treason or not. There is no 
manner of doubt, that this was an insurrection for a grand 
purpose, to take from a set of men the protection of the law. 
That is levying war against the King ; there is not any doubt 
of it. It is not put upon that, but on the ground of a civil 
commotion. It is not an occasional riot, that would be 
another question. I do not give any opinion what that might 
be. You will give your opinions, whether the facts of this 
case bring it within the idea of a civil commotion. I think a 
civil commotion is this ; an insurrection of the people for ge- 
neral purposes, though it may not amount to a rebellion, 
where there is an usurped power. If you think it was such 
an insurrrection of the people for tlie purposes of general 
mischief, though not amounting to a rebellion, but within 
the exception of the policy, you will find for the defendants. 
If not, you will find for the plaintiffi” The jury, agreeably 
to the Chief Justice’s directions, found for the defendants, (a) 

When a fire happens, and the party sustains a loss in con- 
sequence of it, he is bound by the printed proposals of most of 
the societies, to give immediate notice thereofto the office in 
which he is insured ; and as soon as possible afterwards, or 

within 

(a) In a policy of insurance agunst loss by fire from half a year to half 
a year, the insured agreed to pay the premium half-yearly as long as the 
rSEurers should agree to accept the same, within 15 days after the expiration 
oj the former half year and it was also stipulated that no insurance 

should 
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within a limited lime according to the regulations of some, to 
deliver in as particular an account of his loss, or damage, as 
the nature of the case will admit ; and make proof of the same, 
by his oath or affirmation, by books of accounts, or such other 
vouchers as shall be required, or as shall be in existence. It 
is also necessary that the insured should procure a certificate 
under the hands of the ministers and churchwardens, together 
with some other reputable inhabitants of the parish, not con- 
cerned in such loss, importing, that they are well acquainted 
with the character and circumstances of the sufferer or suffer- 
ers : and do know, or verily believe, that he, she, or they, 
liave really, and by misfortune sustained by such fire the loss 
and damage therein mentioned, (a) When any loss is settled 

and 


should take place till the premium was actually paid ; a loss happened 
within 15 days after the end of one half year, but before the premium for 
the next was paid ; and it was held that the assurers were not liable, 
though the assured tendered the premium before the end of the 15 days, 
but after the loss. 

The defendants in the above cause were members of a society at Liver- 
'pooly for the insurance of property from fire: but soon after the decision, 
the Royal Exchange Assurance Company, the Phoenix, and some other 
Insurance Companies, gave notice that they did not mean to take ad- 
vantage of the judgment so pronounced, but would hold themselves liable for 
any loss during the 15 days th^t were allowed for the payment of the in- 
surance upon annual policies, and all other policies of a longer period. 
But that policies for a shorter period than a year would cease at six o’clock 
in the evening of the day mentioned in the policy. Still, in a subsequent 
case against the ,Sun Fire Office, which had advertised, the Court held, 
notwithstanding this advertisement, the assured having had notice, before 
the expiration of the year, to pay an increased premium for the year en- 
suing, otherwise they would not continue the insurance, which the assured 
refused, that the office was not liable for a loss which bad happened within 
15 days from the expiration of the year, for which the insurance had been 
iii^de, though the assured, after the loss and before the 15 days expired, 
tendered the full premium, which had been demanded, the Court being of 
opinion that the effect of the whole contract was only to give the assured 
an option to continue tne assurance or not during jj days after the ex- 
piration of the year, by paying the premium for the year ensuing, not- 
withstanding an interveiiing loss, provided the office had not, before the 
end of the year, determined the option, by giving notice that they would 
not renew the contract upou the same terms. 


ment 
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I Bos. U 
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(a) Since the first three editions of this work were published, it has been 
dd by the Court of King’s Bench, upon a writ of error from the Court of 
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and adjusted, the sufferers are to receive immediate satisfaction, 
without aiiy deduction. 


Benwes, 4th 
edit. p. 294. 


Roy^l Ex- 
change As- 
surance 
Company, 
Sun Fire 
Office, 
Ph(Eni)C 
Fire Office, 

^r. 


In the Lex Mercatoria it is said, that policies on houses and 
lives admit of no average. That this is true of the latter can- 
not be denied, as we have already shown in the preceding 
chapter; because the paypient.of the whole sum depends upon 
one single event, which must ’whoUy happen, or not at nil. 
But that it cannot be true of insurances against fire either of 
houses or goods is equally clear ; for houses may be partiulhj 
damaged, and goods may be 'partially destroyed. In which 
case, as insurance is a contract of indemnity, the end of tl]c 
contract is answered by putting the party in the same situation 
in which he was before the accident happened. But if lie 
were to recover the whole sum insured, he would be in a better 
situation, which the law will not allow. Indeed, from the 
above quotation from the printed proposals it is evident, that 
the offices consider themselves liable for partial losses. Nay, 
some of them, if not all, expressly undertake to allow all 
reasonable charges, attending the removal ol' goods, in cases 
of fire, and to pay the sufferer’s loss, whether the goods are 
destroyed, lost, or damaged by such removal. 


These policies of insurance are not in their nature assignable, 
for they are only contracts to make good the loss which the 
contracting party himself shall sustain ; nor can the interest in 
them be transferred from one person to another without the 
consent of the office, (a) There is a case in which, by the 
proposals, these policies are allowed to be transferred, and 
that is, when any person dies, the policy and interest therein 
shall continue to the heir, executor, or administrator, re- 
spectively, to whom the property insured shall belong; pro- 


aJl-Eluk. 
574 - S. C. 
See nlso 
R cutle<lgc V. 
Burrell, 

1 H. Black. 
2549 ^nd 
Oldiiem v. 
Bewick, 
Black. 
577 . n. («) 


Common Fleas, that the printed proposals, containing the above clause, 
are to be considered at part of the policy: and that the procuring such a 
certificate is a candiden precedent to the right of the assured to recover, 
and cannot be dispensedwith, even though the minister and churchwardens 
wrongfully refuse tb grant the certificate. 

(a) But in marine insurances, the policy ipay be transferred. Delaney v. 
Stoddan, i Term Rep. z6. 

vidcl. 
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vided, before any new payment be made, such heir, executor, 
or administrator, do procure his or her right, to be indorsed 
on tlie policy at the said office, or the premium be paid in the 
name of the said heir, executor, or administrator. But in all 
other cases, there can be no assignment ; and the party claim- 
ing an indemnity nmst have an interest in the thing insured 
at the time of the loss. These points were decided in two 
causes, one before Lord Chancellor King^ anfl the other be- 
fore Lord Hardwicke, 

On the aSth of July 1721, one Richard Ireland took out l ynch ami 
from the Sun Fire Office, a policy of insurance, whereby it Dahe^ami 
was witnessed, that whereas the said Ireland had agreed to 
pay, or cause to be paid to the said office, the sum of five Part 
shillings within fifteen days after every quarter-day, for the 
insurance of his house, being the Angel Inn at Gravesend, 
with his goods and merchandise as therein-after expressed 
only, and not elsewhere, viz. the dwelling-house, not exceed- 
ing 400/. and for the goods in the same only, not exceeding 
500/. ; and for the stable only, not exceeding 100/. all then 
occupied by James Peck, from loss and damage by fire ; and 
so long as the said Richard Ireland should duly pay or cause 
to be paid five shillings a quarter, as therein mentioned, tlie 
said society did bind themselves, their heirs, executors, ad- 
ministrators and assigns, to pay and satisfy the said Ireland, 
his executors, administrators, and assigns, within fifteen days 
after every quarter-day, in which he should suffer by fire, his loss 
not exceeding 1 000/. according to the exact tenor of their print- 
ed proposals. The policy was subscribed the aSth of July 1721, 
by three of the trustees of the society. Some considerable 
time afterwardij, Richard Ireland died, having made his 
will, and Anthony his son sole executor; who brought the 
policy to the office, and had an indorsement made there- 
on, that the same then belonged to him : and afterwards, 
namely, at or about Christmas he the said Anthony 

the office a premium of twenty shillings for one year’s in- 
surance, from Christmas 1726, to Christmas 1727, as by an 
article in the proposals, be was at liberty to do. On the 24th 
of August 1727, a fire happened at Gravesend, which, among 
others, destroyed the house mentioned in the policy ; and some 
time afterwards the appellants applied to the office, and allied. 

that 
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that they had purchased the house and goods of Anthony Ire* 
land; that the same were their property at the time of the 
fire, and that they had an assignment of the policy made to 
them, at the same time that the house and goods were as- 
signed ; and they produced an affidavit made by the appellant 
Roger Lynchi in which he swore, that his loss and damage by 
burning the said house, amounted, at a moderate computation 
to 500^ and upwards ; and upon this affidavit was indorsed a 
certificate of the minister, churchwardens, and other inha- 
bitants of Gravesend^ that they verily believed, according to 
the best of their information, the appellants had sustained a 
loss of 500/. and upwards. But neither in the affidavit or cer- 
tificate, was anj’ mention made of any loss being sustained by 
the appellants by the burning of any goods in the said house; 
nor was any affidavit made by Anthony Ireland^ in whom the 
property of the policy was, that he had suffered any loss. The 
appellants, however, insisted that the office should pay (hem 
1000/. for their loss sustained by the burning of the house and 
goods ; and they accordingly filed a bill in Chancery, setting 
forth, that Anthony Ireland agreed to sell anti assign to the 
appellants the house, stables, and goods, and also at the same 
time agreed to assign the policy; and that by indenture of the 
24th of June 1727, for 250/. Ireland diA assign to the appel- 
lants a lease he had of the house and stables for the residue of 
a term of 70 years, which commenced at Midsummer, j 6 Car. 
2. : but the goods, for which the appellants, as they alleged, 
were to pay 500/. being intended for one Thomas Church, wffio 
wa.s to hold the inn under the appellants, Ireland, by deed 
poll of the same date, sold the same to Chttrch for his own 
use. The bill also stated, that by another writing of equal 
date, Ireland assigned the policy, and all money and benefit 
thereof, to the appellants. That although tlie bill of sale of 
the houshold goods was made to Church, yet as the .appellants 
paid the purchase-money for the same. Church assigned hi? 
bill of sale to them, for securing the money they had paid for 
the goods; and afterwards, by another writing, released to the. 
appellants his benefit and interest in the policy. The bill 
prayed satisfaction. 

'rhe respondents put in their answer, in which they set 
forth the nature and m thod of the insurances made by the 

ollicc 
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office and admitted the polity in qtteetioii> ^d .tbe^|)!dbuits' 
application for looo/. U^: tjbat the 

duced was not agreeable to the^prop<»^ ; ^nd that ^c|ylifid 
been Informed and believed, tbM no asaij^pwient. of ,^he . poRcy 
was made to the appellants, nor any asaigament of goodan^e 
to them by Churcht till after, fire, l^hey.inde^, th^the 
policies, issued by the office were not, in ^eir nature^ 
able, the same being pnly contracts to m^e. good the .l^ 
which the contracting party bim^f should sustain : and 
policy in question was first miule to J^chard Ireland, to pay 
his loss, and was afterwards declared by indors^ent to b^opg 
to Anthony Ireland i and that no other person was cmti^^ to 
the benefit of it. The cause proceeded to issue, and witn^tes 
were examined on both sides; and upon the appellmts* own 
evidence it appeared, that the first discourse between the ap> 
pellants and Mr. Ireland about the policy was after the exe> 
cution of the- assignment of the house, and that the agreo" 
ment (if ‘there was any) about the policy was not at the time 
when the appellants agreed to purchase Ireland'^ term in the 
house. It appeared ftuther, that the assignment of the policy, 
though bearing date before, was not made and cxecut^ 
till some time efter the fire; so that the agreement for assign- 
ing the policy was a voluntary concession of Ireland without 
any consideration, and independent of the bargain for the 
house, and never made till after Ireland's interest in the 
policy, as to the house, w'as determined, by his selling his 
interest in the thing insured, and not carried into execution 
till the thing was lost. As to the appellants' property in the 
goods, they proved an assignment from Church to them, as a 
security for 300/. but omitted, in their intei^ogatories, the 
material question, Viheh this assignment was made : though the 
respondents, by their answer, put the time plainly in issue, by 
insisting, that it w'as after the fire; and it did not appear that 
the appellants ever had any property in the goods. The re^on- 
dents on their part proved, that the office did not insure any 
persons longer than they continued dieir property in the thing 
insured; and that persons dealing with them .might not.be 
mistaken, such notice v/as usually given. 

Uord Chancellor Amg.— “ These policies are not insurances 
of the specific, things mentioned to be insured; nor do such 
insurances attach on the realty, or in any manner go with the 
voL. II. .XX «!ame 
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same as incident thereto, by any conveyance or assignment ; 
but they are only special agreements with the persons insuring, 
against such loss or damage as they may sustain. The party 
insuring must have a property at the time of the loss, or he can 
sustain no loss ; and consequently can be entitled to no satis- 
facdon. There was no contract ever made between the office, 
and the appellants for any insurance on the premises in ques- 
tion. Not only the express words, but the end and design of 
the contract with Ireland do, in case of any loss, limit and re- 
strain the satisfaction to such loss as should be sustained by 
Richard Ireland only ; and the indorsement on the policy de- 
clared that right to his executor Anthony Ireland only. These 
policies are not in their nature assignable ; nor is the interest 
in them ever intended to be transferable from one to another, 
without the express consent of the office. The transactions in 
’ the present case, by changing their property backwards and for- 
wards, and rendering it uncertain whose the true property is, 
raise a suspicioit, and fully justify the caution of the office, in 
preventing the assignment without consent of the managers, 
which method is pursued by all the insurance offices. Besides, 
the appellants’ claim is at best founded only on an assignment 
never agreed for till the person insured had determined his in- 
terest in the policy, by parting with his w’hole property, and 
never executed till the loss had actually happened.” His JLord- 
ship tliercfore dismissed the bill. 

Upon this decree there was an appeal to the House of Lords ; 
and after hearing counsel on both sides, it was oudeued and 
ADJUDGED, that the same should be dismissed, and the decree 
therein complained of affirmed. 

A few years afterwards this case was cited with approbation 
by Lord Hardmcke^ and relied upon by him as the ground of 
his opinion. 

Anne Strode, having six years and a half to come in a lease 
of a house from the plaintiffs, on the 27th oi April 1734, be- 
came a proprietor of the Hand-in-hand Office, by insuring tlie 
sum of 400/. on the house, for seven years; and on. paying 
twelve shillings down, and three pounds some time after, the 
Company agreed, “ to raise and pay, out of the effects of the 

« contri- 
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contribution stock, the said sum of 400/. to her, and her ex- 
** ecutors, administrators, and assigns, so often as the house 
** shall be burnt down within the said term, unless the direc- 

tors should build the said house, and put it in as good plight - 

as before the fire and on the back of the policy it was in- 
dorsed, that if this policy should be assigned, the assignment 
must be entered within twenty-one days after the making 
thereof. Mrs. Strode' s lease expired at Ji^dsunimer 1 740, 
the house was not burnt down till the Jamiary after 1740, and 
she made an assignment of the policy to the plaintifft the 23d 
of February after 1 740. The question is. Whether the plain- 
tiffs, the assignees of Mrs. Strode^ are entitled to the 40c/. or 
to have the house built again ; or whether the house being 
burnt down after Mrs. property ceased in it, the Com- 

pany are obliged to make good the loss to her assignee of the 
policy ? The Company made an order, subsequent in time to 
Mrs. Strode' s policy in 1738 : “ That, whereas policies expire 
“ upon the property of the insured’s ceasing, if there is no ap- 
“ plication of the insured to assign, or to have the loss made 
“ up, then the person having the property may insure the said 
“ house in the said office, notwithstanding the term for which 
“ the house was originally insured is expired.” There was 
evidence read for the plaintiffs to show that they tendered the 
assignment to the defendants, to enter in their books, but they 
refused to accept of it. 

Lord Chancellor Hardwicke. — “ During the progress of 
this cause, while the defendants seemed to depend ohiefiy upon 
the subsequent order, I was of opinion against them. But, 
upon hearing what was farther offered, I think the plaintiffs are 
not entitled to be relieved. There may be three questions 
made in this cause. First, Whether this accident, wliich 
has happened, is such a loss, as obliges the defendants to 
make satisfaction to the plaintiffs ? Secondly, Whether 
upon the terms of the original policy, the office is ob- 
liged to do it? Thirdly, which is rather consequential of 
the former. Whether the plaintiffs are properly assignees 
of Mrs. Strode under this policy ? If this matter rested 
singly upon the policy itself, I should not think it such a 
loss, as would oblige the defendants to make satisfitetion.— 

Under this policy, the state of the case is, Mrs. Strode was 

X X 2 only 
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only a lisMee, lier time expired at Midsummer 1 740, the house 
was burnt down in after, iBithin. the seven years i the 

plaiintiffi, the Sadlers* Company, were ground landlords, and 
entitled to the reversion of the term : upon the 23d of "Fehruaryy 
seven months after the expiration of the term, and one month 
after the ftre, the assignment was made, and in consideration 
five shillings only ; so that it must be taken as a voluntary 
assignment, atf it stands before me. It has been insisted, on 
the part of the defendants, that the plaintifis are not entitled 
to recover, as standing in the place of Mrs. Strodet because 
she had no loss or damage, her inter^t ceasing before the fire 
happened. And this introduces the second and third ques> 
tions. I am of opinion, it is necessary the party insured 
should have an interest or property at the time of insuring, and 
at the time the fire happens. It has been said for the plain- 
tifis^ that it is in nature of a wager laid by the insurance com* 
pany, and that it does not signify to whom they pay, if lost. 
Now these insurances from fire have been introduced in later 
times, and therefore difier from insurance of ships, because 
' there interest or no interest is almost constantly inserted, and 
if not inserted (a) you cannot recover, unless you prove a pro- 
perty. By the first clause in the deed of contribution in 1696, 
the year this 'society, calletl the Hand-in-Hand Office^ incor- 
porated themselves, the society are to make satisfaction in case 
f)f any loss by fire. 'Fo whom, or for what loss, are they to 
make satisfaction ? Why, to the person insured, and for the 
loss he may have sustained ; for it cannot properly be called 
insuring the thing, for there is no possibility of doing it, and 
therefore must mean insuring tire person from damage. By 
the terms of the policy, the defendants might begin to build 
and repair within six days after the fire happens. It has been 
truly said, this gives the society an option to pay or rebuild, 
and shows most manifestly they meant to insure upon the pro- 
perty of the insured, because nobody else can give them leave 
to lay even a brick ; for another person might fancy a house 
of a drflferent kihd. Thus it stands upon the original agree- 
ment. The next question will be, whether the subsequent 
order, made by the defendants in 1738, has made any altcra- 

(a) This case was decided in the year 1743, previous to the passing of the 
statute of 19 'Geo, z. ch. 37. 


tion. 
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tion. I am of opinion it hbs not, for it was nuule on^ to ejo* 
plain a particular case in the policy : for it might have been a 
question, whether Mrs. Strode could have come, l^fore the 
expiration of the term, to examine the books of the office, and 
therefore this order was made to give her such a power. It has 
been strongly objected that the society could not make such 
an order. I am very tender of saying, whether they can or 
not Because, 'on one hand, it might be hafd to say, that as 
a society they^ cannot make any order for the good of the so> 
ciety : on the other band, it would be a dangerous thing to 
give them a power to make an alteration, that may materially 
vary the interest of the insured. *^The assignment is not at all 
within the terms of this order, because it is plain, it meant an 
assignment before the loss happened. Now with regard to the 
loss happening before the assignment made, Mrs. Str<^ was 
entitled to nothing but what was to be paid back upon die de- 
posit. It is plain she thought so, for if she had imagined she 
had been entitled to 400/. would any friend have advised her to 
make a present of it to the plaintiff? The case of Launch v, vid« supw^ 
Dcdzellf in the House of Lords, shows how strict this Court 
and that House are, in the construction of policies, to avoid 
frauds. The bill here must be dismissed.’* 

In the body of the policy, the company acknowledge the re- 
ceipt of the premium at the time of making the insurance ; and 
by the printed proposals of the different societies, it is expressly 
stipulated, that no insurance shall take place, till the premium 
be actually paid by the insured, his, her, or their agent or 
agents. This premium or consideration monqr is in all the 
offices at the rate of two shilling? jjcr cent, for any sum not ex- 
ceeding loool, and two shillings, and sixpence from 1000/. up- 
wards. But this must be understood to mean the premium 
upon common insurances only : for upon hazardous trades, and 
wooden buildings, &c. the premium is proportioned to the 
risk. Besides this, by a late act of parliament, a duty of one 4a ceo. 3. 
shilling and sixpence jjer aanttw is laid upon every hundred ^‘♦*****'* 
pounds of property insured from fire. By a more modern 37 Geo. 3. 
statute^ an additional duty of sixpence, for every sum of one s-* 9 * 
hundred pounds insured, is imposed, making in die whole two 
shillings per cent. The duty imposed by the first act is not to 
extend to publick hospitals. 

X X 3 
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We have formerly seen, that whenever the risk to be run 
was entire, thefe never was a return of premium, though the 
contract should cease and determine the next day after its com- 
mencement. This rule applies to insurances against fire, which 
generally are made for one entire and connected portion of 
time, which cannot be severed : and therefore if the property 
insured should be destroyed by fire, arising from the act of a 
foreign enemy, the very day after the commencement of the 
policy, though the underwriter would be discharged, yet there 
can be no apportionment or return of premium. 

By a statute passed in the reign of His present Majesty, the 
stamp duties on policies for insuring houses, furniture, goods, 
wares and merchandizes, or other property from loss by fire, 
are repealed ; and instead thereof it is provided, that for every 
policy of assurance from loss by fire, where the sum insured 
shall not amount to loooZ. the sum of, three shillings; and 
where the sum insured shall amount to loool. or upwards, the 
sum of six shillings shall be paid. 

As the purest equity and good faith are essentially requisite, 
as has been already shown, to render the contract effectual 
when it relates to marine insurances ; so it need hardly be ob- 
served, that it is no less essential to the validity of the policy 
against fire : because in the latter, as well as in the former, the 
insurer, from the nature of the thing, is obliged, in a great mea- 
sure, to rely upon the integrity and honesty of the insured, as 
to the representation of the vdue and quantity of the property, 
which is the object of the insurance. 
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Policij of Inmrance on Ship or Goods, 


Miime of (!Doll, Anien. 

as well in 


own Name, as for and in- 


the Name and Names of all and every other Person or Persons 
to whom the same doth, may, or shall appertain, in Part or in All, 
doth make Assurance, and cause 


and them and every of theui to be insured, lost, orttot loaf, at and- 
from 


upon any Kind of Goods and Merchandizes, and also upon the 
Body, 'fackle. Apparel, Ordnance, Munition, Artillery, Boat and 
other P'urniture, of and in the good Sliip or Vessel called the 


whereof is Master, under God, for this present Voyage, 

or whosoever 

else shall go for Master in the said Ship, or by whatsoever other 
Name or Names the same ship, or the Master thereof, is or shall 
be named or called ; beginning the Adventure upon the said Goods 
and Merchandizes from the loading thereof aboard the said Ship, 


the said Ship, 


upon 

and So shall continue and 


endure, during her Abode there, upon the said Ship, Sfc. And 
farther, until the said Ship, with all her Ordnance, Tackle, Ap- 
parel, and Goods and Merchandizes whatsoever, shall be tw:- 
rived at upon 

the said Ship, Sfc. until she hath moored at Anchor Twenty-four 
Hours in good Safety ; and upon the Goods and Merchandizes, 
xintil the same be there discharged and safely landed. And it shall 
be lawful for the said Ship, Sfc. in this voyage, to proceed and sail 
to and touch and stay at any Ports and Places whatsoever 

without Prejudice to this 
Insurance, the said Ship, ^c. Goods and Merchandizes, for 
so much as concerns the Assureds by Agreement betv^een the 
Assureds and Assurers in this Policy are and shall be valued at 


Touching the Adventures and Perils 
which we the Assurers are contented to bear, and do take upon us 
in this Voyage, they are of the Seas, Men of War, Fire, Enemies, 

XX 4 Pirates, 
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Pirates, Rovers, Thieves, Jettisons, Letters of Mart and Counter^ 
mart, Surprizals, Taking at Sea, Arrests, Restraints, and Detain^ 
ments of all Kings, Princes, and People, of what Nation, Con* 
dition, or Quali^ soever. Barratry of the Master and Mariners, 
and of all other Perils, Losses, and Misfortunes, that have or shall 
home to the Hurt, Detriment, or Damage of the said Goods and 
Merchandizes and Ship, S^c. or any Part thereof. And in case of 
any Loss or Misfortune, it shall be lawful to the Assureds, their 
Factors, Servants, and Assigns, to sue, labour, and travel for, in 
and about the Defence, Safeguard, and Recovery of the said 
Goods and Merchandize and Ship, S^c. or any Part thereof, with* 
out Prejudice to this Insurance ; to the Charges whereof we the 
Assurers will contribute each one according to the Rate and Quan- 
tity of his Sum herein assured. And it is agreed by us the In- 
surers, that this Writing or Policy of Assurance shml be of as 
much Force and Effect as the surest Writing or Policy of Assu- 
rance heretofore made ill Lombard-street or in the Royti Ex- 
change, or elsewhere in London. And so we the Assurers are 
contented, and do hereby promise and bind ourselves, efich one 
fonliis own Part, our Heirs, Executors, and Goods to the Assured, 
their Executors, Administrators, and Assigns, for the true Per- 
formance of the Premises, confessing ourselves paid the Consider- 
ation due unto us for this Assurance by the Assured 


at and after tlie Rate of 


In Witness whereof we the Assurers have subscribed our Names 
and Sums assured in London. 

N. B. Corn, Fish, Salt, Fruit, Flour, and Seed, are warranted 
free from Average, unless general, or the Ship be stranded ; Sugar, 
Tobacco, Hemp, Flax, Hides, and Skins, are warranted free from 
Average, under Five Pounds per Cent. And ail other Goods, 
also the Ship and Freight, arc warranted free of Average under 
Three Pounds /)er Cent, i^ess general, or the Ship be stranded. 
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Form oj' a Fespondentia Fond. 

'^MSS>WL ail IPcmntfli, Tiiat 

held and firmly bound to 


in the Sum or Penalty of 
of good and lawful Money of 
Great JSritaiti, to be paid to the said 

or to certain Attorney, Executora, Adrni^ ' 

nistrators, or Assigns ; to which Payment, well and truly to be 
made Heirs, Executors, and Ad- 

ministrators, firmly by these presents, sealed with 
Seal. Dated this 

Day of in the Year of the 

Reign of our Sovereign Lord by- the Grace of 

God, of Great Britain, France, and Ireland, King, Defender of' 
the Faith, and so forth, and in the Year of our Lord One thou- 
sand eight hundred and The Condition 

of the above written Obligation is such, tliat whereas the above- 
named hath, on the Day of the 

Date above-written, lent unto the above-bound 

the Sum of upon the Merchandize 

and Effects, to that value laden, or to be laden, on board the good 
Ship or Vessel called the of the Burthen 

of Tons or thereabouts, now in the River 

Thames, whereof is Commander. If the said 

Ship or Vessel do, and shall, with all convenient Speed, proceed 
and sail from and out of the said River of Thames, on a Voyage 
to any Ports or Places in the East Indies, China, Persia, or else- 
where beyond the Cape of Good Hope, and from thence do and 
shall sail and return unto the said River of Thames, at or before 
the End and Expiration of Thirty-six Calendar Months, to be ac- 
counted from the Day of the Date above written, and dtat with- 
out Deviation (the Dangers and Casualties of the seas excepted.) 
And if the above-bound 

Heirs, Executors, or Administrators, do and shall, within 

Days next aRer the said Ship, or Vessel, shall be 
arrived in the said River of Thames, from the said Voyage, or at 
the End and Expiration of the said Thirty-six Calendar Months, 
to be accounted as afoi^said (which of the said Times shall first 
and next happen) well and truly pay, or cause to be paid, unto 
the above-named Executors, Administrators, or 

Assigns, the Sum of of lawful Money 

of 
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of Great Britain, together with 

of like Money, by the Calendar Month, and so propor- 
tionablv for a greater or lesser Time than a Calendar Month, for 
all sucn Time, and so many Calendar Months, as shall be elapsed 
and run out of the said Thirty-six Calendar Months, over and above 
twenty Calendar Months, to be accounted from the Day of the 
Date above-written ; or if in the said Voyage, and within the said 
Thirty-six Calendar Months, to be accounted as aforesaid, an 
utter Loss of the said Ship or Vessel, by Fire, Enemies, Men of 
War, or any o*ther Casualties ^lall unavoidably happen ; and the 
above-bound Heirs, Executors, or 

Administrators, do and shall, within Six Months next after the 
Loss, pay and satisfy to the said Executors 

or Administrators, or Assigns, a just and proportional Average on 
all Goods and Effects which the said 

carried from England on board tlic said Ship or Vessel, and on all 
other the Goods and Effects of the said which shall 

acquire during the said Voyage, and which shall not be unavoid- 
, ably lost : then the above-written Obligation to be void, and of mv 
Effect, or else to stand in full Force and Virtue. 


Scaled and delivered (being 1 

first duly stampt) in the /• .1. S. 

Presence of ) 
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Form of a Policij of Insurance upon a Life. 


Assurance, and 
natural 
for and during 


5B313 tbc .il^ame of (000^ Ameti. 

do make 

cause to be assured upon 

Life aged 

the Term and Space of 

Calendar Months, to commence this 
Day of in the Year of our 

Lord One thousand seven hundred and fully to be 

complete and ended. And it is declared, that this Assurance is 
made to and for the Use, Benefit, and Security, of the said 

Executors, Administrators, and 
Assigns, in case of the Death of the said 


within 
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within the Time aforesaid, which the above Govetnor and Conr- 
pany do allow to be good and sufficient Ground and Inducement 
for making this Assurance, and do agree that the Life pf 

the said is and shall' be rated and 

valued at the Sum assured: The said Governor and Company 
therefore, for and in Consideration of per Cent. 

to them paid, do assure, assume, and promise^ that 

the said shall, by the Permission of 

Almighty God, live, and continue in this natural. Life, for and 
during the said Term and Space of Calendar 

Months, to commence as aforesaid; or in Default thereof, that is 
to say, in case the said 

shall, in or during the said Time, and before the full End and 
Expiration thereof, happen to die, or decease out of this World 
by any Way or Means whatsoever, that then the abovesaid Go- 
vernor and Company will well and truly satisfy, content, and pay 
unto the said Executors, Admini- 

strators, or Assigns, the Sum or Sums of Money by them assured, 
and are here underwritten, hereby promising and binding them- 
selves and their Successors to the assured. Executors, 

Administrators, or Assigns, for the true Performance of the Pre- 
mises, confessing themselves paid the Consideration due unto them 
for this Assurance by the Assured. Provided always, and it is 
hereby declared to be the true Intent and Meaning of this Assu- 
rance, and this Policy is accepted by the said 
upon Condition that the same shall be utterly void and of no Effect, 
in case the said shall exceed the Age 

of or shall voluntarily go to Sea or into 

the Wars, by Sea or Land, without Licence in Writing first had 
or obtained for so doing, any Thing in 

these Presents to the contrary hereof in anywise notwithstanding. 
In witness whereof the said Governor and Company have caused 
their common Seal to be hereunto affixed, and the Sum or Sums 
by them assured to be here underwritten, at their office in London, 
this Day of in the 

Year of the Reign of our Sovereign 
Lord by the Grace of God, of the United 

Kingdom of Great Britain and Ireland, King, Defender of the 
Faith, Sfc. and in the Year of our Lord One thousand eight hun- 
dred and The said Governor and Company are 

content vvith this Assurance for £ 
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Form of ja Volicy of Insurance against Fire. 


B y the Corporation of the Royal Exchange Assurance 
of Houses and Goods from Fire 


This present Instrument or Policy of Assurance witnesseth, That 
whereas 

agreed to pay into the Treasury of the Corporation of the Royal 
Exchange Assurance, at their Office on the Royal Exchange^ Eon- 
dony for the Assurance of 

from Loss or Damage by Fire. Noro knoxo all Men by these Pre~ 
•sentSy That the capital Stock, Estate, and Securities of the said 
Corporation shall be subject and liable to pay, make good, and 
>atisfy unto the said Assured Heirs, Executors, 

or Administrators, any Loss or Damage which shall or may hap- 
pen by Fire to the said Goods aforesaid 

(except such Goods as Hemp, Flax, Tallow, Pitch, Tar, Tur- 
pentine, Glass, China, and Earthen Wares, Writings, Books of 
Accounts, Notes, Bills, Bonds, Tallies, ready Money, Jewels, 
Plate, Pictures, Gunpowder, Hay, Straw, and Corn unthreshed,) 
%vithin the Space of Twelve Calendar Months from the Day of the 
Date of this Instrument or Policy of Assurance, not exceeding the 
Sum of 


and shall so continue, remain, and be subject and liable, as afore- 
said, from Year to Year, to be computed from the 
Day of in every Year, for so long Time as the said 

Assured shall well and truly pay, or cause to be paid, the Sum of 

into the Treasury of the said Corpo- 
ration, on or before the Day of 

which shall be in each succeeding Year, and the said Corporation 
shall agree thereto by accepting and receiving the same; which 
said Loss or Damage shall be paid in Money immediately after the 
same shall be settled and adjusted, or otherwise, if the said Loss 
or Damage shall not be adjusted, settled, and paid within sixty 
Days after Notice thereof shall be given to the said Corporation 
by the said Assured, that then the said Corporation, their Officers, 
Workmen, or Assigns, shall, at the Charge of the said Corpora- 
tion, at the End and Expiration of the said sixty Days, provide 
and supply the said Assured with the like Quantiw oi Goods of 
the same Sort and Kind, and of equal value and Goodness with 
those burnt or damnified by Fire. Provided always nevertheless y 

5 and 
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and it is hereby declared to be the true Intent and Meaning of this 
Deed ot Policy, That the said Stock, Estate, ana Securities of 
the said Corporation shall not be subject or liable to pay or make 
good to the Assured any Loss or Damage by Fire, which shall 
happen 1^ any Invasion, Foreign Enemy, or any military or 
usurped Power whatsoever. Prmided also, That this Deed or 
Policy shall not take place or be binding to the said Corporation 
until the Premium for one Year is paid, or in case the said Assured 
shall have alrea^ made, or shall hereafter make any other Assu- 
rance upon the Goods aforesaid, unless the same shall be allowed 
of and specified upon the Back of this Policy : or if the said 

at the Time when any such 
Fire shall happen, shall be in the Possession of, or let to any Per- 
son who shall use or exercise therein the Trade of a Sugar-baker, 
Apothecary, Chymist, Colour-man, Distiller, Bread or’ Biscuit- 
baker, Ship or Tallow-chandler, Stable-keeper, Innholder, or 
Maltster, or shall be made use of for the stowing or keeping of 
Hemp, Rax, Tallow, Pitch, Tar, or Turpentine ; but that in all 
or any of the said Cases these Presents, and every Clause, Ar- 
ticle, and Thing herein contained, shall cease, determine, and 
be utterly void and of none effect, or otherwise shall remain in 
full Force and Virtue. In Witness whereof the said Corporation 
have caused their common Seal to be hereunto affixed, the 

Day of » in the Year of 

the Reign of our Sovereign Lord by the Grace 

of God, of the United Kingdom of Great Britain and Ireland, 
King, Defender of the Faith, 8fc. and in the Year of our Lord 
One thousand eight hundred and 


N. B, This Policy to be of no Force, if assigned, 
unless such Assignment be allowed by an Entry 
thereof in the Books of the Company. 




TABLE 
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PRINCIPAL MATTERS. 


A. 

Abandonmerii . 

B EI^ORE a person insured can de- 
mand from tlie underwriter a re - 
compense for a total loss, he must 
abandon to him whatever claims he 
may have to the property insured.. 

Page 136. 228 
The time, within which such an aban- 
donment must be made, was not 
fixed in England till lately by any 
positive regulation or decision. 

136. 280 

Abandonment is as ancient as the 
contract of insurance itsclfl 229 
When an abandonment is made, it 
must be total, and not partial, ibid. 
The insured may in all cases choose 
not to abandon ; but he cannot at 
his pleasure abandon, and thereby 
turn a partial into a total loss. 229 
The insured may abandon to the un- 
derwriter, and call upon him for a 
total loss, if the damage exceed 
half the value ; if the voyage be 
absolutely lost or not worth pursu- 
ing ; if farther expence be neces- 
sary ; or if the insurer will not 
engage at all events to bear that 
expence, though it should exceed 
^ the value, or fail of success. 

231. 236. 24^5 
But he cannot abandon, unless at 
some period or other of the voyage ; 
there has been a total loss ; and if 
neither the thing insured, nor the 


voyage lost, and the damage does 
not amount to a moiety of the 
value, he shall not be allowed to 
abandon. Page 231. 257 

Abandonment must be made, though 
the property be converted into 
money. 24*0 

The right to abandon must depend 
on tlie nature of the case at the time 
of the action brought, or at the 
time of the other to abandon ; and 
therefore if, at the time advice is 
received of the loss, it appears that 
the peril is over and the thing in 
safety, the insured has no right to 
abandon. 231.245 

Thus in a case where there was a cap- 
ture and recapture, and it was stated 
that, at the time of the offer to 
. abandon, the ship was safe in port, 
and had sustained no damage, the 
court held that the insured had no 
right to abandon. 243 

But if the underwriter pay for a total 
loss, and it afterwards turn out to be 
but partial, the insured shall not be 
obliged to refund ; but the insurer 
shall stand in his place for the bene- 
fit of salvage. 250 

If the ship or goods are restored in 
safety between the offer to aban- 
don and action brought, the assur- 
ed cannot proceed as for a total 
loss. 252 

If the voyage be defeated by damage 
done to tlie ship, the assured may 
abandon. 261 

But 
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ACTION. 


ADJUSTMENT. 


But a mere retardation of a voyage not 
a ground of abandonment. P<i^e26l 
It is not a loss within the policy> for 
which the assured can abandon, 
and recover as for a total loss of 
cargo, that the port of destination 
has been shut by order of the 
enemy against ships of the nation 
to which the ship insured belongs. 

262 

If a ship, finding her port of desti* 
nation shut, sail baclir for her port 
of outfit, without intending to com* 
pletethe voyage insured, th^e under- 
writers are discharged. 265 

Where ship and freight are insured 
by two separate sets of under- 
writers, and by reason of an em- 
bargo in a foreign port, there is an 
abandonment to both, whether the 
underwriters on ship are entitled to 
freight earned in consequence of 
tiie embargo being taken ? From 
p. 267. top. 276 
Election to abandon, when to be 
made. 279. 281 

When notice of abandonment of a 
cargo must be given, to. render the 
underwriters liable for a total loss. 

186 

Notice of abandonment n^essary, 
though the ship and cargo had been 
sold, when notice of the loss was 
received. ' 281. note (o) 

Action. 

Insurer cannot sue insured for pre- 
miums where a broker has been^ 
employed. 38 

Action of assumpsit may be maintain- 
ed by owner of -ship against owner 
of part of the cargo, to recover 
proportion of general average. 

213. note (a) 
An action on the ease lies against an 
agent for not having insured agree- 
ably to the orders of his principal. 

457.0016 (a) 
The only difference between tliis ac- 
tion, and that on the policy against 
the- underwriters, consists in form; 
for the plaintiff is entitled in this 
action to recover the precise sum 
lie ordered to be insured ; and tlie 
defendant has every benefit of 


which the underwriter could have 
takra advantage, such as fraud, 
deviation, non-compliance with 
warranty, &c. Pfltge457 

Such an order to insure must be 
obeyed in tlie three following in- 
stances, otherwise this action will 
lie. First,where a merchant abroad 
has effects in the hands of his cor- 
respondent here. Second, where 
the. merchant abroad has been used 
to send orders for insurance, and 
the one here to comply with them. 
Thirdly, if the merchant abroad 
send bills of lading, and engraft on 
them an order to insure, as the term 
of their acceptance. ibid~ 

If a merchant here accept an order 
for insurance, dnd limit the broker 
to too small a premium, by which 
means no insurance can be procur- 
ed, this action lies. ibid. 

An action of indebitatis assumpsit, for 
money had and received for the 
plaintiff’s use, is the properform of 
action, in order to recover the pre- 
mium. 563. 597 

In order to recover upon a policy 
against either of the insurance com- 
panies, the action must he- debt or 
covenant, and they may plead ge- 
nerally. 596 

When money has been paid by mis- 
take to be insured, it may be re- 
covered back in an action for 
money had and received to the 
plaintiff’s use. 598 

In order to recover against a private 
underwriter upon the policy, the 
form of action is a special indebi- 
iattts assumpsit founded upon the 
express contract. ibid. 

The action may be brmmht in the 
name of the broker effecting the 
policy. 605 

Within fifteen d^s after action 
brought, plaintiff, after request in 
writing, must declare the amount 
of all insurances on the same ship. 

606 

See title Declaration. 

Ai^ustmenU 

When the quantity of damage sus- 
tained in tlic course of the voyage 

is 



ADJUSTMENT. 


ADMIRALTY. 


681 


IS knDwn^ and the amount which 
each insurer is to pay is settled, it 
is usual for the underwriter to in- 
dorse on the policy, adjusted 
this loss at so much j>er cerd^ This 
is an adjustment. 

After an adjustment has been signed 
by the underwriter, if he refuse to 
pay, the owner has no occasion to 
go into the proof of his loss, or any 
of the circumstances. It is to be 
considered as a note of hand. 193 
This rule has been since relaxed and 
explained. 194 

Although an underwriter sign an ad- 
justment, until he actually pays the 
loss, he may avail himself of any 
defence, either upon the facts or 
the law of the case. 196 

At least, unless his attention was par- 
ticularly called to all the circum- 
stances of the case, before he signed 
the adjustment. 197 

After judgment by default upon a 
valued policy, the plaintiff's title to 
recover is confessed, and the amount 
of the damage is fixed by the po- 
licy. 198 

If a loss be total at the time of the 
adjustment, and the insurer pay for 
a total loss, the insured is not 
obliged to refund, if it should after- 
wards turn out to be partial; but 
the insurer will stand in the place 
of the insured. 193 

Admiralty. 

The sentence of a French consul resi- 
dent in a neutral country upon a 
ship brought in there, is void by 
the law of nations. 519 

liut sentence procured by captors in 
country of co-belligerent, good. 

520 

The sentence of a foreign court of 
admiralty is conclusive, as to every 
thing contained in it; but where 
the cause of condemnation of a 
ship does not appear to be on the 
specific ground material to the 
point in issue, jparole evidence must 
be allowed to explain it. ibid. 
Thus it is not conclusive to show that 
a ship was not neutral, unless it ap- 
voL. n. 


peared that the condemnation went 
on that ground. 520 

A sentence of such a court cannot be 
controverted collaterally in a civil 
suit. 523 

If it appear evident that the sentence 
proceeded upon the ground of the 
property not being neutral, that is 
conclusive evidence against the in- 
sured, that he has not complied 
with his Varranty, and the under- 
writer is discharged. 526 

Even where no special ground of con- 
demnation is stated, but the ship is 
condemned as good and lawful 
prize, the Court here must consider 
it as conclusive evidence that the 
property was not neutral. 528 

If a foreign court condemn a neutral 
as enemy s property for not having a 
list of the crew required by a French 
ordinance, and adjudge it to be re-- 
quisitc mthin the comtruction of the 
treaty between the counU'ies, sucU 
sentence is conclusive. 529 

Sailing without a passport as required 
by treaties between America and 
other states is a non-compliance 
witli a warranty of being an Ameri* 
can. 530. note (c) 

If a neutral ship be restored, but 
damages and costs denied to the 
claimants, because they had not 
fully complied with certain French 
ordinances, the assured may re- 
cover for the detention notwith- 
standing. 530 

But if the ground of decision appear 
to be not on the ground of not 
being neutral, but on a foreign or- 
dinance, manifestly unjust, and 
contrary to the laws of nations, and 
the insured has only infringed such 
a partial law, that shall not be 
deemed a breach of his warranty, 
so as to discharge the insurer. 531 
If a ship be condemned for carrying 
simulated papers without leave, the 
insurer is discharged aliter^ if she 
carries them with leave. ibid. 

The only question in all these cases is 
this, did tlic Court of Admiralty 
mean to decide the question whe- 
ther Ihc property belonged to an 
enemy or not ? it they did mean to 
Y Y decide 
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AGEMT. 


AVERAGE, GEKEEALt 


decide that question, though the^ 
may have decided erroneouuy, it is 
conclusive evidence, that the war* 
ranty is not true ; and the assured 
cannot be allowed to controvert the 
fact so established. Page 582. 555 
Where a foreign sentence professes to 
proceed on an infraction of treaty, 
such sentence conclusive against 
warranty. 544 

Foreign sentence evidence only of 
what it directly asserts in the ad- 
judicative part of it. 554 

If the ship be condemned as prize, 
and the grounds of the sentence 
appear manifestly to contradict such 
a conclusion, the Court here will 
not discharge the insurers, by de- 
claring that the insured has for- 
feited nis neutrality. 557 

A ship warranted neutral forfeits her 
neutralit}', if a Court of Admiralty 
condemn her on that ground for re- 
fusing to be searched. 558 

Proceedings in admiralty court can 
only be proved by producing the 
proceedings under the seal of that 
court. 561 

Condemnation upon survey not evi- 
dence of tlie facts stated in it. 610 

Agent. 

Where an agent is proved to have had 
authority to subscribe the policy, he 
shall be presumed to have authority 
to sign the adjustment. 193 

Wherever there has been an allega- 
tion of falsehood, a concealment 
of circumstances, or a misrepresent- 
ation, it is immaterial whether it 
be the act of tlie person himself 
who is interested, or oj his agent ; 
for in either case the contract is 
founded in deception, and the po- 
licy is consequently void. 324 

This rule prevails, even though the 
act cannot be at all traced to the 
owner of the property insured. 321 
Agent not insuring according to di- 
rections is liable to an action. 45C 

Alien. See Enemy. 

Alteration. 


A policy cannot be altered after it is 
signed. 1 

Unless there be some written docu- 
ment to show that the intention of 
the parties was mistaken ; or unless 
it be altered by consent of the par- 
ties. ^ 3 

In what cases alteration of policy per- 
mitted by 35 Geo. 3. c. 36. p. 45, 
46, 47. 

Ama^tan Code. 

Some account of it. Intro, p. xxiv. 

Apportionment. 

See Return of Premium. 

Arbitration. 

Effect of Clause of, in a policy. 595 
Arrival. 

See titles, Risk, Continuance of Risk, 
and Construction of Policy. 

Assignment. 

Policies of insurance against fire are 
not assignable without consent of 
the office. 662 

But in marine insurances, the policy 
may be transferred. 662. note (a) 

Assumpsit. See Action. 

Assurance. See Insurance. 

Average, General. 

When goods are thrown overboard in 
a storm to lighten the ship, for the 
general safety of the ship and cargo, 
the owners of the ship and of the 
goods saved, are to contribute for 
the relief of those whose goods are 
ejected : this contribution is called 
a general average. 160. 201' 

Average and contribution in commer- 
cial writers are synonimous terms. 

201 

All loss which arises in consequence 
of extraordinary sacrifices or exs 
ponses incurred for the preserva- 
tion of the ship and cargo comes 
within thb description of general 
average. ildd. 

The 
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AVERAGE, GENERAL. 


Tlie doctrine of average was intro- 
duced by the Rhodians. Page 202 

Three things, it is said, must concur 
to make the act of throwing goods 
overboard legal : 1 st, That wnat is 
so condemned to destruction bo in 
consequence of a deliberate and 
voluntary consultation between the 
master and men. 2d, Tliat the ship 
be in distress, and that sacrificing 
a part be necessary for the pre- 
servation of the rest. 3d, That 
the saving of the ship and cargo 
be owing to the means used with 
that view. But the 2d seems to be 
the only materia) one. ibid. 

To an action of trespass for throwing 
goods overboard a man pleaded that 
ne did it navis leoanda causd ; and 
that otherwise the passengers must | 
have perished. The plea was held 
good. 203 

If the jettison ( that is, the throwing 
over of the goods) do not save the 
ship, but she perish in the storm, 
there shall be no contribution of 
such goods as may happen to be 
saved. ibid. 

But if the ship, being once preserved 
by such means, be afterwards lost, 
tne property saved from the second 
. accident shall contribute to the loss 
occasioned by the former jettison. 

ibid. 

The various accidents and charges, 
which will entitle the suifering party 
to call for a contribution, enume- 
rated. 204' 

The expense of repairing a ship in- 
jured by successfully beating off a 
privateer, of curing the sailors’ 
wounds, and of ammunition, not 
the subject of general average, ibid. 

Nor an injury sustained by carrying a 
press of sail to avoid a privateer. 

201 

Nor money paid for ransom. 205 

Nor masts and tackle lost, and not 
cut or cast away. ibid. 

If goods be put oo board a lighter, to 
enable the ship to sail into a har- 
bour, and the lighter perish, the 
owners of the snip and the re- 
maining cargo, are to contribute. 

206 

But if the ship be lost, and the lighter 


saved, the owners of (he ^oods 
preserved arc not to contribute. 

Pflge206 

Not only the value of the goods 
thrown overboard must be cohsi- 
dered in a general average ; but also 
the value of such as receive any 
damage by wet, &c. from the jet- 
tison of the rest. ibid. 

If a ship be, taken and carried into 
port, and (he crew remain to take 
care of and reclaim her, the charges - 
of reclaiming and the wages and 
expenses of the ship’s company 
during her arrest, and from the 
time of her capture, it is said, shall 
be brought into a general average. 

Qu. 206 

Not so for sailors’ wages and provi- 
sions during performance of a qua- 
rantine. ^ tbid. 

Queere. Whether extraordinary wages 
and victuals, during a detention by 
a foreign prince, not at war;, be a 
subject of average. 206, 207 

It seems that wages, &c. during a 
detention to repair, are. Qit, ibid. 
Where a ship is obliged to go into 
port for the benefit of the whole 
concern, the charges of loading and 
unloading, and the wages and pro- 
visions of the workmen hired fur the 
repairs, are not a general average. 

208 

But where a ship is run foul of, and 
obliged to cut away rigging, &c. 
the repairs, as far as absolutely ne- 
cessary to the safety of the whole 
concern, on a general average, but 
not the captain A expenses, or crimp- 
age. ibid. 

Diamonds and jewels, when a part of 
the cargo, roust contribute accord- 
ing to their value. 209. 211 

Ship provisions, the persons of the 
passengers, wearing apparel, and 
such jewels as merely belong to the 
person, do not contribute. 209 

Nor do bottomry or respondentia 
bonds in England, 209, 628 

Nor the wages of the sailors. 209 

But ship and freight do. 210 

In order to fix a right sum on which 
the average may ne computed, we 
should consider what the whole 
y Y 2 ship. 
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Bhip, freight, and cargo, would have 
produced neat, if no jettison had 
~ ibeen made ; and then the ship, 
freight, and cargo are to bear an 
equal and , proportional part of the 
, loss. Poge 210 

The goods thrown overboard are to 
be estimated at the price for which 
the goods saved were sold, freight 
.and all other charges, being first 
.deducted. 211 

The contribution is, in general, not 
made till the ship’s arrival at the 
’ port of discharge. ibid. 

The insurer by his contract engages 
to indemnify the insured against all 
losses arising from a general aver- 
age. 212 

Contribution may be enforced in a 
Court of Equity. 213 

Or an action at law may be main- 
tained for it. 213. note (a) 

Average Loss. See Partial Losses. 

B. 

Banliruptcy. 

If the original insurer become a bank- 
rupt, it shall be lawful for him or 
hi j assigns to make a re-assurance 
to the amount before by him in- 
sured, provided it be expressed in 
the policy to be a re-assurance. 

V20 

The action was held to prohibit re- 
assurances on foreign ships, except 
in the case of bankruptcy or death 
of the first assurer. 422 

If the insurer, after the writing of the 
policy and before a loss happen, 
should become a bankrupt, the in- 
sured may prove his debt under the 
commission, as if the loss had hap- 
pened previous to the bankruptcy 
of the underwriter. 420. note (a) 
Tliis statute has been held to extend 
to insurances upon lives. 646 

If the borrower on bottomry becomes 
bankrupt after the loan of the 
money, and before the event hap- 
pens, which entitles the lender to 
repi^ment, the lender may prove 
his de^ .sunder the commission, as 
if the event had actually happened. 

633 


Barratry. 

Tt is barratry in the master to smug* 
gle on his own account. Page 51 
The derivation of the word “ barra- 
try ” is very doubtful. 137 

Any act of the master, or mariners, of 
a criminal nature, or which is grossly 
negligent, tending to their own be- 
nefit, to the prejudice of the owners 
qf the ship, and without their con- 
sent or privity, is barratry. ibid. 

It must be some breach of trust in the 
master ex malificio. 141. (n) 

There must be something fraudulent 
to constitute barratry. 148 

It is not necessary, in order to make 
the' insurers liable, that the loss 
should happen in the very act qf 
barratry ; for the moment the ship 
is carried from its proper track, 
with an evil intent, barratry is com- 
mitted. 138. 145 

But the loss in consequence of the 
act of barratry must happen during 
the voyage insured, and within the 
time limited in the policy. 51. 138 
If the act of the captain be done for 
j the benefit of his owners, and not 
with a view to his own interest, it is 
not barratry. 138 

If the owner of the ship freight it out 
for a specific voyage, the freighter 
is to be considered as owner pro 
hac vice ; and if the master commit 
a criminal act, without his privity, 
though with the knowledge of the 
original owner, it is barratry. 

138. 144 

The insurers, by express words, under- 
take generally for the barratry of 
the master and mariners. 139 
If a declaration state a ship to have 
been lost by the fraud and negli- 
gence of the master, thatisasufiicient 
averment of a loss by barratry, ibid. 
But where a ship sailed a different 
course from that first intended, 
which alteration was publicly noti- 
fied before the ship sailed, and 
where the master was to have no 
benefit by the change, it was held 
not to be barratry. 140 

So if a ship take a prize, and, instead 
of proceeding on iier voyage, the 

cap- ■ 
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oaptain is forced by the nlariners 
to return to port with the prize, 
against the oraers of his owners, the 
captun is justified by necessity ; 
and it is not barratry, because not 
done to defraud the owners. 

Page 14*1 

A ship was insured from London to 
Seville ; she was let to freight for 
the voyage: she sailed from London 
to the Downs, from thence she sailed 
to Guernsey f which was out the 
course of the voyage. The captain 
went there to take in brandy on his 
own account, with the knowledge of 
the original owner of the ship, but 
out of the freighter for that voyage. 
This was held to be barratry. 143 
A breach of an embargo is an act of 
barratry in the master. 14f6 

If the captain cruize for, and take a 
prize, contrary to his owner’s in- 
structions, it is barratry. 147 

If the master trade with the enemy, 
even with a view to the advantage of 
his owners, this is barratry. 148 
An act of the captain, wdh the know- 
ledge of the owners <f the ship, though 
witliout the privity of the owner of 
the goods, who happened to be the 
person insured, is not barratry. 152 
If the master of the ship be also the 
owner, he cannot be guilty of bar- 
ratry. 154 

The same rule prevails, if he commit 
an act, which would be barratry in 
any other master, even though he 
has mortgaged the ship. 155 

The onus of proving the captain to be 
owner, lies upon the underwriter. 

ibid. 

If the words “ in any lavful trade” 
be inserted, still the underwriters 
are answerable, if the captain . com- 
mit barratry by smuggling on his 
own account. 156 

If any captain, or mariner, belonging 
to any ship, shall wilfully burn or 
destroy her, to the prejudice of any 
merchant loading goods thereon, 
cr <f any person underwriting any 
_ 'licy thereon, or to the prejudice 
of the owner of the ship, he shall 
suffer death as a felon, without be- 
nefit of clergy. 157 


BOTTOMRY AND KESFONDEMTIA. 

If the offence be committed within 
the body of a county, the offender 
shall be tried in a court of coni- 
raon law ; if upon the high seas, it 
shall be tried according to the di- 
rections of the 28th Henry 8. c. 15. 

Page’158 

It should seem a lender on bottomry 
would not be liable for any acci- 
dent arming from the barratty of 
the master. 626. 

Bill (f Lading, See Lading. , 

Bottomry and Respondentia, 
Bottomry is a contract, by which the 
owner of a ship borrows money to 
enable him to carry on the voyage, 
and pledges the keel or bottom of 
the ship as a security for the repay- 
ment. 615 

If the ship be lost, the lender also 
loses his whole money ; but if not, 
he shall receive his principal and 
the stipulated interest, however it 
exceed the legal rate. ibid. 

When the ship and tackle are brought 
home, they are liable, as well as the 
person of the borrower, for the mo- 
ney lent. ibid. 

When the loan is not made upon the 
vessel, but upon the goods, then 
the borrower is personally bound to 
answer the contract, who is said to 
take up money at respondentia, ibid. 

In this consists the chief difference 
between bottomry and responden- 
tia } in most other respects they are 
the same. ibid. 

There is a third kind of contract upon 
the mere hazard of the voyage, 
without any interest in the ship or 
goods. ibid. 

This is prohibited as to East-India 
voyages. 616 

The borrower on respondentia can 
only insure the surplus value of the 
goods over and above the money 
borrowed. . 13 

The lender alone can make insurance 
on the money lent. 616 

All contracts made by any of His 
Majesty’s subjects by way of bot- 
tomiy on the ships of foreigners 
trading to the East-Jndies are null 
and void. ibid. 

Q. Whether 


TY 3 
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t 

Q. Whether an American ship, since 
the declaration of American inde« 
pendency, be a foreign ship within 
the statute ? Page 617 

Bottomry arose from the power given 
to the master of hypothecating the 
ship and goods for necessaries in a 
foreign country. 618. & ib. note (a) 
But the ship must be abroad, and in a 
state of necessity to justify such an 
act of the master. ' 619 

This species of contract was known 
to the Rhodians. 620 

The principle, upon which bottomry 
is allowed, is, that the lender runs 
the risk of losing his principal and 
interest ; and therefore it is not 
usury to take more than the legal 
rate. 622 

If a contract were made by color of 
bottomry, in order to evade the sta- 
tute, it would be usurious. 624 
The legality of the contract defended. 

625 

But if the risk be not run, the lender 
is not entitled to the extraordinary 
premium. ibid. 

The risks, to which the lender exposes 
himself, are generally mentioned in 
the condition of the bond ; and are 
nearly the same against which the 
underwriter in a policy of insur- 
ance undertakes to indemnify. 626 
But the lender is not liable for acci- 
dents arising from the misconduct 
of the borrower. 627 

Piracy is one of the risks which the 
lender on bottomry runs. dtid. 
If a loss by capture happen, he cannot 
recover against the borrower, ibid. 
But this does not mean a mere tem- 
porary taking ; but it must be such 
as to occasion a total loss. ibid. 
Therefore where a ship was taken 
and detained for a short time, and 
yet arrived at the port of destin- 
ation within the time limited : it 
was held that the bond was not for- 
feited. * 627 

An assured on bottomry cannot re- 
cover unless there ha« been an ac- 
tual and total loss. 628 

If the abip be lost by a wilful devia- 
tipo fnif the track of the voyage, 
the event has not happened upon 


BROKER. 

which the borrower was to be dis- 
charged from his obligation. 

Page 631 

If the borrower becomes bankrupt 
after the loan of the money, and 
before the event happens, which 
entitles the lender to repayment, 
the lender roa^ prove his debt un- 
der the commission, as if the event 
had actually happened. 633 

Bottomry and respondentia may be 
insured, provided it be specified to 
be such interest in the policy. 

12.634 

Unless the usage of trade sanctions a 
different proceeding. 13 

When a person insures a bottomry 
interest, and recovers upon the 
bond, he cannot also recover upon 
the policy. 635 

A lender on bottomry or at respon- 
dentia is neither entitled to benefit 
of salvage, nor liable to average by 
the law of England. 628 

It is otherwise in France, and in 
Denmark. ibid. 

But if a man insure respondentia in- 
terest on a Danish ship, and be 
obliged to contribute to an average 
loss by the laws of Denmark, Eng- 
lish underwriters are bound to in- 
demnify. ibid. 

But it seems now to be otherwise, 
unless in case of a usage. 631 
Q. Whether money may be lent on 
bottomry, or at respondentia to an 
enemy in time of war ? 633 

Broker. 

The broker, by the custom, is liable 
to be sued by the insurer for pre- 
miums, notwithstanding the ac- 
knowledgment by the insurer, in 
the policy that he has received them. 

35 

The broker may maintain an action 
against the insured, for premiums 
paid on his account. ibid. 

The broker has a lien upon all the 
policies in his hands for his general 
balance, 605. note (/^ 

See Agent. 


( 'apliire. 
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CHANCIKO THE SHIP. 61^7 


c. 

Capture. 

As between the insurer and insured, 
the ship is to be considered as lost 
by the capture, though she be never 
coadetnned at all, nor carried into 
any port or fleet of the enemy, and 
the insurer must pay the value. 

Page 108. 120 
If either before or after condemnation 
the owner retake her, and have paid 
salvage, the insurer must pay the| 
loss so actually sustained. 108j 
If the loss be paid by the underwriter 
before the recovery, he stands inj 
the place of the insured, and will 
be entitled to the benefits of the 
restitution. ibid. 

Not lawful to insure against British 
capture, and such insurance void 
pro tanto. 109 

A capture having been illegal, but the 
charges and delay being great, the 
insured made a compromise bond 
Jide for the liberation of the sliip ; 
the underwriters were held to be 
answerable for the charges of that 
compromise. ibid. 

Money paid for ransom cannot be re- 
covered under a loss by capture, or 
at all. 112 

Before the stat. of 19 Geo. 2. ch. 37. 
which abolished wager policies, 
the recapture had a considerable 
effect upon the contract of insur- 
ance. 112 

But now the contract is not at all al- 
tered between an insurer and an 
insured. 1 13 

The opinions of foreign writers with 
respect to capture and recapture 
stated. ibid. 

By the marine law Of England^ as 
practised in the Court of Admiralty, 
It was formerly held, that the pro- 
perty was not changed so as to bar 
the original owner m favour of a 
vendee or recaptor, till there had 
been a sentence of condemnation. 

115. 224 

But now by statute this right of the 
original owner, in case ot a recap* 
ture, is preserved to him for ever, 


upon the payment of stated salvage 
to the recaptors. 1 11^* ^24 

Before the stat. of 19 Qeo. 2. eh. 37. 
several cases were determined upon 
the (questions of recapture in the 
Engkeh courts ; but the same ques- 
tion can never again arise between 
an insurer and insured. 117 to 122 
If the ship be recovered before a de- 
mand foe indemnity is made, the in- 
surer is only liable for the amount 
of the loss actually sustained at the 
time of the demand. 122 

Or, if the ship be restored at any time 
subsequent to the payment by the 
underwriter, he shml then stand in 
the place of the insured, and re- 
ceive all the benefits resulting from 
such restitution. ibid. 

If recaptors allow a ship to pursue her 
voya^, they need not proceed to 
adjumcation till six months after 
her return. ibid. 

See Bottomry. 

Changing the Ship. 

It being necessary, except in some 
special cases, to insert the name of 
the ship on which the risk is to be 
run in the policy, it follows, as an 
implied condition, that the insured 
sh^l neither substitute another ship 
for that mentioned in the policy 
before the voyage commences, (in 
which case there would be no con- 
tract at all, ) nor during the voyage 
remove the property insured from 
one ship to another, without con- 
sent of the insurer, or without an 
unavoidable necessity. 25. 433 
If he do, the impliea condition is 
broken, and he cannot, in case of 
loss, recover against the under- 
writer. ibid. 

The ship on which the risk is to be 
run forms a material part of the 
contract. ibid. 

The opinions of Erudieh mercantile 
writers, and of foreign authors, 
stated. 433 

Expreuly held ia England that the 
insure^ except its oases of md ne- 
cessity, have no ri^t to diange the 
yy 4 bottom 
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bottom of the ship ; for when an in- 
surance is made on a specific ship,' 
and the insured, without the con- 
sent of the underwriter, changes 
the ship, he has not kept his part 
of the contract. 435, 436* 

Cloaths. 

Themaster^s cloaths are not included 
under a general insurance on goods. 

26 

Commencement of the Risk. 

On the goods, it is usually from the 
loading; on the ship, from the be- 
ginning to load. 28 

On a policy, at and from Bengal to 
England'* the risk commences from 
the first arrival at Bengal. 63 

So at and from Jamaica to London. 

ibid. 

Compassy Mariner s. 

Invented by a native of Amalfi. ; and 
it contributed greatly to the revival 
of commerce. In trod. xxii. 

Coin. 

’Whether insurable as goods. 26 
Commission. 

Whether commissions of a consignee 
of the cargo are insurable. 403, 404. 

Concealment. See Fraud. 
Condemnation. See Admiraltu. 

Consent. 

A policy previous to the stamp duty on 
policies might have been altered by 
consent, even after it was signed. 3 

Consolidation Rule. 

For the history of the consolidation 
rule in insurance causes^ see the 
Introduction^ page xliii. 

Construction (f the Policy. 

A policy must always be construed, as 
nearly al^|j6s8ible, according to the | 
intention of the contracting parties^ | 


and not according to the strict 
meaning of the words. Page 49 
As policies are to be liberally con- 
strued, whatever Js done by the 
master in the usual course, for good 
reasons, though a loss happen there- 
on, the insurer is liable. ibid. 

No rule has been more frequently fol- 
lowed in questions of construction, 
than the usage of trade., with respect 
to the voyage insured. ibid. 

A policy on a ship generally from A. 
to B. was construed to mean till the 
ship was unloaded. 50 

But if it contained the usual words, 
till moored twenty four hours in 
“ stfety ; * the insurers shall be an- 
swerable for no loss that does not 
happen before the expiration of the 
time. ibid. 

Even though the loss was occasioned 
by an act committed during the 
voyage insured. ibid. 

If a ship be insured for six months, 
and three days before the expira- 
tion of the time receive her death^s 
wound, but by pumping is kept 
afloat till three days after the time, 
the insurer is discharged. 52 

The loss must happen during the con- 
tinuance of the voyage, or within 
24 hours after her mooring at the 
port of destination. 53 

What is such a mooring. 54, 55. 
Under a policy con tainingthosewords, 
the underwriters were held liable 
for a subsequent loss ; because the 
captain, the very day on which the 
ship arrived at her moorings, was 
served with an order from govern- 
ment to return in order to perform 
quarantine ; and therefore the ship 
could not be said to have moored 
24 hours insefety^ although she did 
not go back for .some days. 54 
In a policy upon freighiy if an acci- 
dent prevent the ship from sailing, 
the insured cannot recover the 
freight^ which he voould have earned^ 
if she had completed her voyage. 55 
But if the policy be a valued policy, 
and part of the cargo be on board 
when such accident h^pens, tlie 
insured may recover td* the whole 
amount# -^6 

Sa 
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So in an policy on freight from 
London and Teneriffe to the JVest- 
India islands, where the ship ac- 
tually sailed from London for the 
purpose of lading at Tenerijffo, but 
was lost before her arrival at that 
place. 56 

llie great point is, whether there is 
one entire contract for the voyage 
out and home, and whether the 
freight is entire. 59 

It a ship, from stress of weather, is in 
a decayed condition, and goes to 
the nearest place to refit, it is to be 
considered in the same light as if 
she had been repaired at the very 
place from which the voyage was to 
commence, and no deviation from 
the terms of tlie policy. 62 

The insurer liable on his undertaking 
against JirCt where the ship was 
fired by the crew to avoid her fall- 
in e into the hands of an enemy. 

ibid. 

When a ship is insured, ** at and from 
Bengal to London,’' thejirst arrival 
at Bengal is intended to be the 
commencement of the risk. 63 

When an insurance is “ at and from” 
the ship is protected during her 
preparation for the voyage ; but if 
all thoughts of the voyage be laid 
aside, the insurer is discharged. 63 
Where there was an insurance on the 
outward and homeward-bound voy- 
age, and the latter ran “ at and 
“ from Jamaica to London;” it was 
held, that the homeward risk be- 
gan when the ship moored at any 
part of the island, and that there 
the outward risk ended, and did 
not continue till she came to the 
last port of delivery. ibid. 

This case confirmed as to a policy on 
the ship, but the outward risk on 
goods continues till they are landed. 

64? 

In construing policies, the strictum 
Jus, or apex Juris, is not to be the 
rule, but a liberal construction is 
to be adopted, and the ust^e of 
the trade called in to explain any 
doubts. 66 

Thus in an insurance on goods from 


Malaga to Gibraltar, and from 
thence to England or Holland, the 
parties having agreed that the goods 
might be unloaded at Gibraltar, 
and reshipped in one" or more Bri- 
tish ship or ships, and it appearing 
in evidence that there was no Bri- 
tish ship at Gibraltar, but the goods 
had been unloaded and put into a 
store ship, ( which was always con- 
sidered as a warehouse,) the in- 
surers were held to be liable for 
the loss of these goods in the store 
ship. Page 66 

Liberty to touch and stay at all ports. 
^fi>r all purposes whatsoever ; the 
stay must be for some purpose con- 
nected with the adventure : which 
is a question for the Court ; the time 
of stay, a question for the jury. 67 
A ship was insured from London to 
any place beyond the Cape of Good 
Hope. The ship arrived in the 
river Canton in China, where, in 
order to be heeled and refitted, the 
sails, &c. were taken out, and 
lodged in a bank saul, on an island 
in the river, (which was proved to 
be usual, and beneficial to ail con- 
cerned,) the underwriter was held 
liable for the loss of the sails by 
fire, while in this bank saul, ibid. 
The insurer, at the time of under- 
writing, has under his consideration 
the nature of the voyage, and the 
usual manner of doing it. 69 

What is usually done by such a ship, 
with such a cargo, in such a voyage, 
is understood to be referred to by 
every policy. ibid. 

If a ship be driven a mile on shore by 
a hurricane, or be burnt in a dry 
dock, while repairing, the insurer 
is liable. ibid. 

Every underwriter is presumed to be 
acquainted with the practice of the 
trade he insures. 72 

Wlien the wofds of a policy are ge- 
neral “ at and from a place,” the 
adventure on the goods to begin 
from the loading thereof ( without 
saying where), goods loaded on 
board before the ship’s arrival ht the 
place named, will net be protected, 

unless 
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unless the Court can collect it was 
the intention of the parties to cover 
such antecedent loading. Paf^e 79 
What shall be deemed the port of 
discharge. 87 

Where a vessel shall be deemed voithin 
the port. ibid. 

What a seizure by the government in 
the ship’s port of discharge, ibid. 
Underwriter not liable where a ship 
was lost in running to sea to avoid 
a seizure in port of discharge, ibid. . 
When a man insures one speciea of 
'property, he cannot recover damage 
occasioned by the loss of a species 
of property different from that 
named in the policy. 89 

Under a policy upon the ship, or upon 
the go^, the insured cannot re- 
cover extraordinary wages paid to 
the seamen, ox provisions expended, 
during a detention to repair, or a 
detention by an embargo. ibid. 
Nor is the underwriter on goods liable 
for the freight paid by the owner of 
the goods to the proprietors of the 
ship, where the goods were partially 
lost. 90 

In the construction of policies, the 
loss must be a direct and immediate 
consequence of the peril insured, 
and not a remote one, in order to 
entitle the insurer to recover. 97 
In the construction of a policy upon 
time, the same liberality prevails as 
in other cases; and an attention 
to the meaning of the contracting 
parties has always been paid. 99 
an insurance at and from Liverpool 
to Antigua, with liberty to cruise six 
weeks ; it was held, that this meant 
a connected portion of time, and 
not a desultory cruising for six 
weeks at any time. Hid. 

Of the Construction of East~India Po- 
licies. See East-In^ia Voyages. 

Of the Construction qfltossos by Perils 
qf the Sea. See Perils of the Sea. 

i)f the Coruftfuction of Losses by Cap- j 
ture* See Capture. j 

13 I 


Cf the Con^ruetion Losses by De- 
tention. See Detention. 

Of the Construction of Losses by Bar- 
ratry. See Barratry. 

Consular Sentences. See Admiralty. 

Continuance qf the Risk. 

On the ship till her arrival at the port 
of destination, and till she has been 
moored ^ hours in good safety for 
the purpose of unloading. 

Pa^ 28. 53 

On the goods till they are safely land- 
ed at the port of destination ; which 
includes the carriage in the ship’s 
boat to the shore, but not in the 
boat of the owner of the goods. 28 

If a policy be general on a ship from 
A. to B. the underwriter has been 
held answerable till the ship is un- 
loaded. 50 

But if it contain the usual words till 
moored 24 hours in safety;” the 
insurer is liable for no loss that does 
not happen before the expiration of 
that time. ibid. 

Even though it be occasioned by an 
act done during the voyage insured. 

ibid. 

If the master, during the voyage, 
commit an act of barratry by smug- 
gling, and the ship be not seized 
till near a month after her arrival 
at the port of destination, the in- 
surer is discharged. ibid. 

If a ship be insured for six months, 
and three days before the expira- 
tion of that time receive her death’s 
wound, but by pumping is kept 
afloat till three days after, the in- 
surer is not liable. 52 

But the ship cannot be said to have 
moored ^ hours in saflsty, when 
the very day, on which she arrives 
at her moorings, the captain is 
served with an order to return to 
perform quarantine, although he 
does not obe 3 r for some days ; and 
therefore the insurer is liable for a 
subsequent loss. 54 

So if embargo laid on, and afterwards 
detained as prize. ibid. 

Contraband. 
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Contraband, See prohibited Goods, 
Contribution, See AveragCt General. 

Convop, 

Warraoteil ftomJJendon to East-In- 
dies with convoy : tuffijaent to take 
convoy from the Downs, Page 53 
If the insured warrant that the vessel 
shall depart with convoy, and she 
do not, the policy is defeated. 497 
A convoy means a naval force, under 
the command of that person whom 
government may happen to ap- 
point. 4^, 499. 510. 

And this, whether government pleases 
to appoint a relay of convoy from 
place to place, or a convoy to a 
given latitude and no farther. 510 
So also what is a convoy is governed 
by usage. ibid. 

Where a ship put herself under the 
direction of a man of war till she 
should join the convoy, which had 
left the usual place of rendezvous 
before she arrived there, it was held 
not to be a departure with convoy, 
although she in fact joined and was 
lost in a storm. 498 

Aliter, if the single ship be a part of 
the convoy. 500 

Q. Whether sailing orders from the 
commander-in-chief to the parti- 
cular ships are necessary to consti- 
tute a convoy ? 500. n. 502. 

This seems now to be settled in the 
affirmative. 503 

A convoy appointed by the adtninU, 
commanding in chief upon a station 
abroad, is a convoy appointed by 
government. 503 

A sailing with convoy from the usual 
place of rendezvous, as Spithead 
for the port of London^ is a depar- 
ture with convoy, within the mean- 
ing of such a warranty. ' 504 
Although the words used generally 
are “ to depart,” or to “ sail with 
convoy yet it extends to sail with 
convoy throughout the voyage. 505 
But an unforeseen separation from 
convoy is an accident to which the 
underwriter is liable. 507 1 


So held where a ehtp was separated 
firom her convoy by storm, and by 
storm prevented from rejoining it, 
and was lost. Page 508 

Even where the ship has been pre- 
vented by tempestuous weather from 
joining the convoy, at least so as to 
receive the orders of the commo- 
dore, if she do every thing in her 
power tp effect it, it shall be deemed 
a sailing with convoy. 509 

Otherwise if the not joining be owing 
to the negligence and delay of the 
captain. 510 

Ships belonging to Great Britain 
must now sail with convoy, except 
in particular cases. 512 

What description of ship is exempted 
from the above regulation. 514 

Com 

Is a general expression in the memo- 
randum at the foot of the policy, 
and has been held to include peast 
beans, and nudt. 179. 191 

Court. 

The proper court for the trial of (ques- 
tions relative to policies of msu- 
rance is a court of common law. 

594 

Courts of equity have no jurisdiction 
over such questions. ibid. 

If indeed the trustee in a policy of in- 
surance actually refuse his name to 
the cestui que trust in an action at 
law, that may be a ground of ap- 
plication to a court of equity, ibid. 
So also an application may be made 
to a court of equity for a commis- 
sion to examine witnesses residing 
abroad. Und. 

It is also allowable, where fraud is 
suspected, to apply to equity, in 
order to procure a discloauru of 
circumstances upon the oath of the 
insured. * 595 

But in all other cases, a court of 
common law is the proper forum. 

ibid. 

Even if the parties, by a clause in the 
policy, should agree to refer any 
dispute to arbitration, that will not 

oust 
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oust the court of common law of 
its jurisdiction, unless a reference 
is in fact made, or is depending. 

Page 595 

Court o/* Policies of Insurance. 

The history of its origin and decline. I 

Introd. xli. 

Cruise. . 

A liberty to cruise six weeks means 
to give a permission to cruise for 
^ix successive voeeksj and not a de- 
sultory cruising for forty-two days 
at any time. 99 

Crusades. 

They contributed to the revival of 
commerce. Introd. xxi. 

D, 

Date. 

The day, month, and year, on which 
the policy was executed, must be 
inserted. 43 

Heclaration. 

Although not necessary to state the 
character of the insured, yet if stated 
it must be proved. 20 

In order to entitle the insured to re- 
cover expenses of salvage, it is not 
necessary to state them in the de- 
claration, as a special breach of the 
policy. 226 

Thus, in a declaration on a policy on 
goods, it stated that the ship sprung 
a leak, and sunk in the river, where- 
by the goods were spoiled. Lord 
Hardwicke held, that under this 
declaration, the plaintiffs might 
give in evidence the expenses of 
salvage. 226 

A declaration on a policy of insurance 
must set out the policy, and aver 
that it was signed by the defendant ; 
and that, in consideration of the 
premium, he undertook to indem- 
nify the insured. 598 

The declaration must then state the 
interest of the insured. 

598, 599. u. 603 


It should next show the loss to h^vc 
happened by one of the perils men- 
tioned in the policy ; but it must 
state it according to the truth. 

Page 599 

To aver that the loss happened by the 
fraud and negligence of the mastery 
is a sufficient averment of barratry. 

599 

In a declaration for a total, the in- 
sured may recover for a partial 
loss. 600 

Though the plaintiff appear in proof 
to have a larger interest than is 
averred in the declaration, yet he 
is entitled to recover. 604‘ 

And though two of three partners 
have a sufficient interest in the en- 
tirety to insure and recover, if no 
objection be made to the interest 
not being averred in all three. 603 

Yet, where two declare the interest 
in themselves, it is a fatal variance, 
if it be objected that a third became 
interested before the action brought. 

604. n. 

The general issue, 7ion assumpsit, is 
the usual plea, except in the case 
ol the corporations, to a declaration 
upon a polic}’. 606 

The declaration need not state the 

I clause in the policy to refer disputes 
to arbitration. 595 

Destmation. 

Destination of the ship must be stated 
in the policj^ 27 

Detention. 

The underwriter, by express words, 
undertakes to indemnify against 
all damages arising from the deten- 
tion of kings, princes, or people. 

123 

People means the governing power of 
the country. 1 24 

A detention is said to be an arrest or 
embargo in time of war or peace, 
laid on by the public authority of 
a state. ibid. 

In case of an arrest or embargo by a 
prince, though not an enemy, the 
insured is entitled to recover against 
the insurer. 125 

In 
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* . 


In case of detention by ^ foreign 

f >oTrer» which in time of war may 
lave seized a neutral ship, in order 
to be searched for enemy’s proper- 
ty, the charges consequent thereon 
must be borne by the underwriter. 

Page 125 

But a detention for non-payment of 
customs, or for navigating against 
the laws of those countries, where 
the ship happens to be, shall not 
fall upon the underwriter. 126 
The insurers are liable for the pay- 
ment of damage arising by the de- 
tention or seizure of ships, before 
the commencement of the voyage, 
where the risk is “ at and from” by 
the government of the country 
where the ship loads. 128 

British underwriter not liable for da- 
mages which owner of foreign ves- 
sel may sustain from embargo laid 
by British government on foreign 
ships. 130. n. 

Foreign insured, cannot abandon to 
underwriter here, because his go- 
vernment has laid an embargo on 
property in the ports of the country 
of the assured. 131 

The case different, where insurer and 
insured are subjects of the same 
state. ibid. 

Wiere a policy is effected on behalf 
of consignor, and the consent of 
consignor, or the state to which he 
belongs, has taken from him the 
right of enforcing it directly and 
effectually for his own benefit, the 
consignee is not at liberty to apply 
it to his interest and enforce pay- 
ment. ibid. 

Except in the case where a domiciled 
foreigner is licensed to trade. 132 
But where the assured is a subject of 
this country, he may recover against 
a British underwriter for the loss 
sustained by Hhe detention of the 
British government. ibid. 

Before the insured can recover in case 
of detention, he must abandon to 
the insurer whatever claims he may 
have to the property insured. 136 . 
The time, within which the abandon- I 
ment must be Aiad'e in such cases was 


not till lately ascertained in Eng- 
land by any positive rule. Page 136 
'A detention by particular ordinances, 
which contravene, or do not form a 
part of the law of nations, is a risk 
within a policy of insurance. 561 

Deviation 

Is understood to mean a voluntary 
departure, without necessity or any 
reasonable cause, from the regular 
and usual course of the specific 
voyage insured. 437 

Whenever this happens, the voyage is 
determined, and the insurers are 
discharged from any responsibility. 

ibid. 

The reason of this is, because the 
ship goes upon a different voyage 
from that against which the in- 
surer undertook to indemnify, ibid. 
It is not material whether the loss be 
or be not an actual consequence of 
the deviation : for the insurers are 
in no case answerable for a subse- 
quent loss, in whatever place it 
happen, or to whatever cause it 
may be attributed. ibid. 

Neither does it make any difference 
whether the insured was or was not 
consenting to the deviation. ibid. 
A ship being insured from Dunkirk 
to Leghorn, comes to Dover for a 
Mediterranean pass; and it was 
held to be a deviation. 43S 

If the master of a vessel put into a 
port not usual, or stay an unusual 
time, it is a deviation. ibid. 

The time a ship is detained in port for 
necessary repairs, the insurance 
being at and Jrom, is not to be 
considered unnecessary delay, so as 
to avoid the policy. 438 

Held, that where there is a policy on 
goods granting leave to touch and 
stay at a place, that confers no pri- 
vilege on the assured to break bulk 
there. • ibid. 

But an insurance on ship and freight 
is not vitiated by the ship taking in 
goods at a place into which he was 
forced.by necessity, although there 
was no liber^ to trade given by 
th9 policy. 439 

If 
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If several places are named In the 
policy^ the ship must go to those 
places in the order in which they 
are named, unless some usage, or 
some special facta be proved to 
vary the general rule. 

An insurance from A. to B. C. 2). and 
E. means a voyage to all or any of 
the places named; with this re> 
serve, that if the ship goes to more 
than one of these places, she must 
visit them in the order described 
in the policy. 446 

If the deviation be but for a single 
night, or for an hour, it is fatal. ^7 
A shjp was bound from Cork to Ja- 
matca^ under convoy. Being of| 
force, she, with two other vessels, 
took advantage of the night, and 
cruized in hopes of meeting with a 
prize ; it was held a deviation,. 448 
But if a merchant ship carry letters of | 
marque, she may diam an enemy, 
though she may not emse, without 
being deemed guilty of a deviation. 

ibid. 

Liberty given to a merchant sliip 
with a letter of marque, to chau, 
capture, and mm prixet does not 
justify' her in iping to for the pur- 
pose of protecting a prize as a con- 
voy into port. 449 

Q. Tivliether, in case of an insurance 
of merchant ship oath or without 
letters of morgue, she may chase 
vessels for the purpose of capture, 
provided the original pursuit com- 
mences from a point in the course 
of the voyage 7 iUd, 

Liberty to a merchant ship to see 
prvtee into poH, does not authorise 
her to stay till they receive neces- 
sary repairs, which they could not 
odierwise procure. 460 

The doctrine of deviation is applica- 
hie to an insurance on jfreip^. 461 
Wherever the deviation M occasiooed 
by absolute necessity;, as where the 
crew forced the captain to deviat.e^ 
thie underwriter continuea liable. 

462 

Ihe justifications for a deviatiaa seem 
to be (haae: to the vessel ; 
to avoid ih- impeinfiDf aiena^ to 


escape iirom an enemy ; or to seek 
for convoy. Page 453 

If a ship is decayed, and goes to the 
nearest port to refit, it is no devia- 
tion. ibii. 

Wherever a ship, in order to escape 
a storm, goes out of the direct 
course : or, when in the due course 
of the voyage, is driven out of it by 
stress of weather ; this is no devia- 
tion. 455 

If a storm drive a ship out of the 
course of her voyage, and she do 
the best she can to get to her port 
of destination, she is not obliged 
to return to the point from which 
she was driven. ibid. 

Where the excuse for a deviation in 
going into a port is, a necessity to 
procure medical anistance for the 
captain and crew, the assured must 
show that the ship was supplied 
with such medicines and instru- 
ments as were likely to be necessary 
in the course of the voyage. 461 
A deviation may aWo be justified, if 
done to avoid an enemy or to seek 
for convoy at the place of rendez- 
vous. 46'J 

A ship was insured from London to 
Gwraltar, warranted to depart with 
convoy. There was a convoy ap • 

E ointed for that trade at Spitkead, 
ut the ship was lost on her way 
thither. The court held that tlie 
ship was protected by the insurance 
to a place of general rendezvous. 

463 

Where a captain justifies a deviation 
by the usage of a particular trade, 
tMre must be a clear and establish- 
ed usage ; not a few vague instances 
only. 464 

Wherever a ship does that, which is 
for the general benefit of all parties 
concerned, the act is as much with- 
in the spirit of the policy as if it 
hod been expressed: and in order 
to say whether a deviatton be justi- 
fiable or not, it trill be proper to 
attend to Ae motives, end, and 
eanseqaeneesi, ef tiie act, as the 
troa gpotnd of judgment. ibid. 

It Itti been held, that if a sfiip deviate 

front 
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from necessity, the ship must pur- 
sue such wyage of necettity in the 
direct course, and |n the shortest 
time possible, otherwise the under- 
writers will be discharged. 

Poge 4f65 

In such a case nothing more must be 
done than what the necessity re- 
quires. 468 

Even in an insurmice on a trading 
voyage, such trade must be carried 
on with usual and reasonable ex- 
pedition. 468 

A deviation merely intend^, but never 
carried into effect, does not dis- 
charge the insurers. 470 

But if it can be shown that the parties 
never intended to t^il upon the 
voyage insured ; if all the ship’s 
papers be made out for a different 
place from that described in the 
policy : the insurer is discharged, 
though the loss should happen be- 
fore the dividing point of the two 
voyages. 471 

But where the termini of the voyage 
continue the same, an intention to 
go to an intermediate port, though 
that intention should be formed 
previous to the ship's sailing, will 
not vitiate, till actual deviation. 

ibid. 

As it is settled that a mere intention 
to deviate will not vacate the policy, 
it follows as a consequence, and 
has been so held, that, whatever 
damage happens before actual de- 
viation, falls upon the underwriters. 

474 

Subject to the rules already ad- 
vanced, deviation or not is a ques- 
tion of fact to be decided according 
to the circumstances of the case. 

475 

In cases of deviation, the premium is 
not to be returned. ibid. 

Doable Insurance. 

It is where the same man is to receive 
two sums instead of one; or the 
same sum twice over, for the same 
loss, by reason of his having made 
two insurances upon the same pro- 
perty. 422 


Difference between a re-assurance and 
a douUe insurance. Page 422 
Where a man makes a double insu- 
rance, he may recover his loss 
against which set of underwriters 
he pleases ; but he can recover for 
no more than the amount of his 
loss. 423 

But when one set of underwriterls pay 
the loss,^ they may call upon the 
other underwriters to contribute “in 
proportion to the sums they have 
insured. md. 

But though a double insurance can- 
not be wholly supported, so as to 
enable a man to recover a two-fold 
satisfaction ; yet various persohs 
may insure various interests on the 
same thing, and each to the whole 
value ; as the master for wages ; 
the owner for freight ; one person 
for goods ; and another for bot- 
tomry. 425 

In what cases a man shall be said to 
make a double insurance, and when 
not : fully considered from 

427 to 430 

If the same man for his own account, 
though not in his name, insures 
doubly, it is still a double insu- 
rance. 428 

The laws of foreign countries, upon 
the sulyect of double insurance, 
are far from being uniform. 431 

E. 

East-India Voyages. 
Insurance on foreign ships or goods 
bound to the East-Indies formerly 
prohibited. 17 

The usage of trade with respect to 
these voyages has been more no- 
torious than in any other, the ques- 
tion having more frequently oc- 
curred. SO 

The charter-parties of the /ndia Com- 
pany give leave to prolong the 
ship's stay in India for a year, and 
it is common by a new agreement 
to detain her a year longer. The 
words of the policy too are very 
general without limitation of time 
or place. ibid. 

These 
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These charter-parties are so noto- 
rious, and the course of the trade 
is so vrell known, that the under- 
writer is always liable for any in- 
termediate voyage, upon which the 
ship may be sent, while in India, 
though not expressly mentioned in 
the policy. -Page 80. 84 

In an insurance from London to 
“ Madras and China, with liberty 
to touch, stay, and tra'de, at any 
ports or places whatsoever,” the 
facts were, that when the ship ar- 
rived at Madras, she was too late 
to go to China that year, upon 
which she was sent by the council 
to Bengal to fetch rice, which voy- 
age she performed once, but in the 
second attempt she was lost. -The j 
insurers are answerable on account 
of the usage. 83 

However, the parties may, by their 
own agreement, prevent such lati- 
tude of construction. 85 

Nor need this be done by express 
words of exclusion, but n,Jrom the 
terms used, it can be collected that 
the parties meant so, that construc- 
tion shall prevail. ibid. 

Insurance on a voyage undertaken in 
contravention of the rights of the 
East-India Company, is void. 354 
How their rights are alFccted by the 
treaty with America. 355 

Election. 

Election to abandon, when to be made. 

281.279 

Notice of abandonment must be given, 
though the ship and cargo have been 
sold. 280 

Embargo. 

An embargo is an arrest laid on ships 
or goods by public authority, to 
prevent ships from, putting to sea 
in time of war, and sometimes also 
to exclude them from entering our 
ports. 124 

Q. Whether a prince in time of war 
may make use of the vessels he finds 
in his ports, to assist him in carrying 
onward' 125 

Extraordinaiy tnages paid to the sea- 


men during an embargo, cannot be 
recovered against the insurer on the 
ship. Page 89 

The king of Great Britain, in time of 
war, may lay an embargo on ship- 
ping in the ports of his kingdom. 
Q. Whether he may do it in time 
of peace? 125 

Q. Whether, if an embargo be laid on 
by the British government, and a 
loss ensue, the underwriters are 
liable ? 127, 128, 129. note (a) 

The subjects of a foreign state cannot 
recover against an English under- 
writer for a loss occasioned by an 
embargo, or other act of their own 
government. 131 

And if the foreign consignor cannot 
recover, because tlie Joss is occa- 
sioned by the acts of his own go- 
vernment, the English consignee 
cannot apply the policy to his own 
benefit, in respect of advances he 
has made to the consignor. ibid. 
The breach of an embargo is an act 
of barratry in the master. 146 
If a ship, though neutral, be insurer 
on a voyage prohibited by an eir. • 
bargo, such an insurance is void. 

357 

Enemy. 

The question whether insurances on 
the property of an enemy are poli- 
tic, considered. 16. 370 

Such insurances are contrary to the 
law of England. ibid. 

Trading with an enemy in time of ac- 
tual war without the king’s licence, 
is absolutely illegal. 362 

But the licence may be qualified, and 
non-compliance with the requisi- 
tions of it will vitiate the policy. 

mu 

What is necessary to be stated in a 
plea of alien enemy. 369. note (a) 

Evidence. 

In an action by assured against un- 
derwriter for a return of premium, 
the policy subscribed by defendant, 
conclusive evidence that he has 
received the premium. 37 

Except where there has been fraud. 

38 

Opinion 
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Opinion of witnesses is not evidence. 

Page 100, 302 
The onus of proving the captain to be 
owner, so as to get rid of a charge 
of barratry, lies upon the under- 
writers. 155 

A policy will not be set aside on the 
ground of fraud, unless it be fully 
and salisfactorily proved, and the 
burthen of proof lies upon the per- 
son wishing to take advantage of 
the fraud. 325 

But positive and direct proof of fraud 
is not to be expected; and from 
the nature of the thing circumstan- 
tial evidence is all that can be 
given. Hid. 

The nature of circumstantial evidence 
considered. 326 

The sentence- of a foreign court ofi 
Admiralty is conclusive, and bind- 1 
ing upon all the world, as to every ^ 
thing contained in it : and cannot 
be controverted collaterally in a 
civil suit. 520 

See Admiralty. 

The first piece of evidence to support 
an action on the policy is proof of 
the defendant’s hand-writing to the 
policy. 607 

Wiiat sufficient evidence of an agent 
being authorised to sign policies. 

idid. note (a) 
No parole evidence of any agreement 
shall be admitted, which tends to 
contradict the written policy. 608 
The insured must also prove his in- 
terest in the thing insured, by a 
production of all the usual docu- 
ments, bills of sale, bills of parcels, 
bills of lading, &c. iStd. 

Captain’s protest delivered by the 
broker to the assurers to get the 
loss settled is not evidence for the 
defendant. * 610 

Nor a sentence of condemnation for 
non-seaworthiness after a survey of 
the facts stated in it. liid. 

A man having purchased ^oods abroad, 
in order to prove his interest, pro- 
duced a bill, of parcels with the 
receipt of the seller to it, and pro- 
ved his hand ; it was held to be suf- 
ficient evidence. H/d. 

VOL. II, 


The plaintiff must prove that a loss 
has happened by the very means 
stated in the declaration. Page 611 
But where the loss is averred to be 
by perils of the sea, it is' allowable 
to give the expence of the salvage 
in evidence upon such a declar- 
ation. 613 

. F. 

Factor. 

The lien which a factor has upon 
the goods of his principal, is such 
an interest as will entitle him to re- 
cover on a general policy on goods. 

13, 4<29. 

Felony. 

Wilfully to cast away, burn, or de- 
stroy, any ship to the prejudice of 
the owners of the said ship, or any 
merchant loading goods thereon, 
or of the underwriter, is felony, 
without the benefit of clergy, in any 
cwtain, master, mariner, or other 
officer belonging to the ship so de- 
stroyed. 157, 331 

Any person boring holes in a ship in 
distress, or stealing a pump belong- 
ing thereto, shall be guilty of felony 
without benefit of clergy. 218 
Persons convicted of stealing goods 
from a ship wrecked, or in distress, 
or of obstructing the escape of any 
person from a wreck, or of putting 
out false lights to lead such ship 
into danger, shall suffer as felons 
without benefit of clergy. 221 
Where goods of small value are stolen, 
without any circumstances of cru- 
elty, the ofiender may be indicted 
for petty larceny. ibid. 

Persons, in whose custody shipwreck- 
ed goods are found, not giving a 
satisfactory account, shall be com- 
mitted to the common gaol for six 
months, or pay treble the value of 
such goods. ibid. 

Goods offered to sale, suspected of 
being shipwrecked, shall be stop- 
ped, and the person so ofi’ering 
7 , 7 them, 
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thAin, and not giving a satisfactory 
account, shall be committed to the 
common gaol for six months, or 
pay treble the value of such goods. 

Page 221 

reisons convicted of assaulting any 
magistrate or officer, when in dis- 
charge of his duty, respecting the 
preservation of any ship, vessel, 
goods, or effects, shall be liable to 
transportation for seven years. 223 

Fire {Insurance against). 

Is a contract, by which the insurer 
undertakes, in consideration of the 
premium, to indemnify the insured 
against all losses, vvhicli he may 
sustain in his house or goods, by 
means of fire, within the time limit- 
ed in the policy. 653 

The London Assurance Company in- 
sert a clause in their proposals, by 
which they declare, that ' they do 
not hold themselves liable for any 
damage by fire, occasioned by an 
invasion, foreign enemy, or any mili- 
tary or usurped power whatsoever. 

654 

Under this proviso it was held, that 
the insurers were not exempted 
from loss by fire, occasioned by a 
mob at Worvoicki which arose on 
account of the high price of pro- 
visions. ibid. 

The Sun fire-office, in addition to 
these words add, civil commotion 
it was held that the company, un- 
der those words, were exempted 
from losses occasioned by rioters, 
who rose in the year 1780, to com- 
pel the repeal of a statute, which 
had passed in favour of the Roman 
catholics. 657 

When a loss happens, the insured 
must give immediate notice of his 
lo^s ; and* as particular an account 
of the value, &c. 'as the nature of 
the case will admit. He must also 
produce a certificate of the minister 
and churchw^ardens, as to the cha- 
racter of the sufferer, and their 
belief of the truth of what he- ad- 
‘ viuices. 660 

This certificate is held to be a con- 


dition •precedent to his right of reco- 
very. Page 661 , note {a ) 

In insurances against nre, the loss may 
be either partial or total. 662^ 

These policies are not in their nature 
assignable ; nor can the interest in 
them be transferred without the con- 
sent of the office. ibid. 

When any person dies, the interest 
shall remain to the heir, executor, 
or administrator, respectively, to 
whom the property insured belongs; 
provided they procure their right 
to be indorsed on the policy, or the 
premium be paid in their name. ibid. 

It IS necessary tae party injured should 
have an interest or property in the 
house insured, at the time the policy 
is made out, and at the time the 
fire happens ; and therefore, after 
the lease of the house is expired, 
the insured’s assigning the policy 
does not oblige the insurers to 
make good the loss to the assignee. 

ibid. 

The premium upon common insur- 
ances is two shillings per cent, for 
any sum not exceeding 1000/. 
and half a crown from 1000/. up- 
wards. 

Besides which there is a duty to go- 
vernment of 2s. per cent. ibid. 

This tax does not extend to public 
hospitals., ibid. 

If a house were destroyed by a foreign 
enemy the day after the policy is 
made, there would be no return of 
premium. 670 

Fraud \itiates this species of contract. 

ibid. 

Fire {Loss by). 

If the captain of a ship voluntarily 
burn her to prevent her from fall- 
ing into the hands of the enemy, 
this is a loss by Jire within the mean- 
ing of the policy. 62 

Foreign Skips. 

Insurances on foreign ships without 
interest arc not within the sttitute 
of 19 Geo. 2. c.,37. 401 

But re-assurances on foreign ships 
are void. 422 

Fort, 
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Fort. 

A fort may be insured against an 
attack from an enemy, for the be- 
nefit of the governor. Page IS 

France. 

An account of its commercial and ma* 
ritime regulations ; and the distin- 
guished authors, who have written 
upon the subject of insurances. 

Introd. xxxii 

Fraud. 

Policies are annulled by the least 
shadow of fraud or undue conceal* 
men t of facts. 283 

Roth parties are equally bound to dis* 
close circumstances within their 
Icnowledge. ibid. 

If the insurer, at the time he under- 
wrote, knew that the ship was safe 
arrived, the contract will be void. ; 

ibid. 

<Jases of fraud upon this subject are 
liable to a threefold division ; 1st, 
The allegaiio falsi ; 2el, The sup- 
pressio vert ; 3d, Misrepresentation. 
The latter, though it happen by 
mistake, if in a material part, will 
vitiate the policy as much as actual 
' fraud. 284- 

The policy was held to be void, where 
goods were insured as the property 
of an ally, when in fact they were 
the gootls of an enemy. 285 

A ship was known to have sailed from 
Jamaica s on the 24'th of November ; 
and the agent told the insurer she 
sailed the latter end of December ; 
the policy was declared void. ibid. 
In an insurance upon goods, the in- 
sured warranted the ship and goods 
to be neutral ; it was expressly 
found by the jury, tliat tliey were 
not neutral. The Court, therefore, 
though the loss happened by storms, 
and not by capture, declared that 
the insured could not recover, ibid. 
Goods were insured on board a ship, 
warranted Portugese. Thegoo^ 
were lost by a different peril, but in 
fact the ship was not Portuguese. 
The policy is void ab initio. * 287 


Concealment of circumstances vitinte^: 
all contracts of insurance. The 
facts upon which the risk is lo he 
computed, lie, for the most part, 
within the knowledge of the insured 
only. The underwriter relies upon 
him for all necessary information ; 
and must trust to him that he will 
conceal nothing, so as to make him 
form a wrong estimate. Page 287, 

288 

One having ‘an account that a ship, 
described like his, was taken, in- 
sured her, without giving any no- 
tice to the insurers of what he had 
heard, the policy was decreed in 
equity to be delivered up. 283 

Hie agent for the plainti£f^ two days 
before he effected the policy, re- 
ceived a letter from Cowes, in v/liick 
is this expression ; “ On the 12ili 
“ of this month I was in company 
“ with the Davy (the ship in ques- 
“ tion), at twelve at night lost sight 
“ of .her all at once ; the captain 
“ spoke to me the day before that 
“ she was leaky, and the next day 
“ we had a hard gale.” The ship, 
however, rode out the gale, and 
was captured by the Spaniards. 
The policy was held to be void, 
because the letter was not commu- 
nicated to tlie insurer. ibid. 

A ship was insured “ at and ^from 
Genoa.” The ship loaded at Leg- 
horn, and was originally bound for 
Dublin; but losing her convoy, she 
put into Genoa in August, and lay 
there till the January following. 
All these facts were known to the 
insured, but not communicated to 
the insurer ; the policy was held to 
be void. 

A ship being bound from the coast of 
A/rica to the British TFest Indies, 
sailed from St. Thomas's on tlie 
coast of Africa on the 2d of October , 
a circumstance with which 
plaintiff was acquainted by a letter 
received in February, The policy 
was not made till the 21 st of March. 
The letter was not shown, nor was 

"^ny thing said of her sailing from 
St. Thomas’s ; but iu the instruc- 
tions “ the shijj 'v:is said to have 



700 


FUAUU. 


been on the coast on the 2d of 
“ October'* The policy was held 
to be void. Pog9 290 

The broker’s instructions stated the 
ship ready to sail on the 24tA of 
December; the broker represented 
to the underwriter that the ship was 
in port, when, in fact, she had 
sailed the 23d of December. The 
policy was void. * 292 

But there are many matters, as to 
which the insured may be inno> 
cently silent; 1st, As to what the 
insurer knows, however he came by 
that knowledge ; 2d, As to what 
he ought to know ; 3d, As to what 
lessens the risk. An underwriter 
is bound to know particular perils, 
as to the state of war or peace, ibid. 
If a privateer is insured, the under- 
writer need not be told her desti- 
nation. ibid. 

An insurance %vas made on Fort Marl- 
borough in East-Indies for twelve 
months against the attacks of an 
European enemy, for the benefit of 
the governor. The defence set up 
was an undue concealment of cir- 
cumstances, particularly tlie weak- 
ness of the fort, and the probability 
of its being attacked by the French. 
The Court held that the policy was 
good. 293 

The whole doctrine of concealment 
fully illustrated from page 294 to 
306 

In effecting- insurance on homeward 
voyage, unnecessary to communi- 
cate letter from captain, stating 
that ship had received great da- 
mage on outward voyage, and stood 
in need of considerable repairs. 

296 note (a) 
An underwriter refused to pay a loss 
by c^ture, the ship being Poh-tu- 
guese and condemned for having an 
English supercargo ^on board, be- 
cause the insured had not disclosed 
that circumstance. The Court held 
that the condemnation was unjust, 
and was not such a circumstance 
as the insured was bound to disclose. 

306 

A representation is a state of the case 
not forming a part of the written 


instrument of policy; and it is suP- 
ficient if it be substantially per^ 
formed. Poge 307, 31’2 

If there be a misrepresentation, it will 
avoid the policy fts a fraud, but not 
as a part of the agreement. 307 
Even written instructions, if they are 
not inserted in the policy, are only 
to be considered as representations; 
and in order to make them valid 
and binding as a warranty* it is ne- 
cessary that they make a part of 
the written instrument. 307, 312 
If a representation be false in any 
material point, it will avoid the 
policy ; because the underwriter has 
computed the risk upon circum- 
stances which did not exist, ibid. 
These principles illustrated from page 
307 to 315 

If the misrepresentation be in a mate- 
rial point, it will avoid the policy ; 
even though it happen by mistake. 

315 

The same rule holds if the broker 
conceal any thing material, though 
the only ground for not mentioning 
them should be that the facts con* 
cealed appeared immaterial to him. 

Sir 

But the thing concealed must be some 
Jact, not a mere Speculation or expect- 
ation of the insured. 313 

Thus where a broker insuring several 
vessels, speaking of them all said. 
“ which vessels are expected to 
“ leave the coast of Africa, in No- 
“ vember or December' the policy 
was held good, although in fact the 
ship in question had sailed in the 
) month of May preceding. ^id. 

Wherever there has been an allega- 
tion of falsehood, a concealment of 
circumstances, or a misrepresent- 
ation, it is immaterial whether it be 
the act of the person himself who 
is interested, or (f his agent; for 
in either case the contract is found - 
ed in deception, and the policy is 
consequently void. 319 

This rule prevails, even though the 
act cannot be at all traced to the 
owner of the property insured. 

ibid. 

How fa what is said by the broker 

when 
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'when the names of the underwri- 
ters are put upon a slip is to be 
considered a representation. P. 5S1 
A policy will not be set aside on the 
ground of fraud, unless it be Jidly 
and satisfactorily proved ; and the 
burthen of proof lies on the person 
wishing to take advantage of the 
fraud. 325 

But positive and direct proof of fraud 
is not to be expected; and from 
the nature of the thing, circumstan- 
tial evidence is all that can be 
given. ibid. 

The question whether the premium 
is to be returned by the under- 
writer, where the insured has been 
guilty of fraud, considered. 326 
The ordnances of foreign states de- 
clare for the most part, that it shall. 

ibid. 

Zn England there has been no legis- 
lative regulation ; and the courts of 
justice had not till lately adopted 
any general rule upon the subject. 

327 


In two or three instances, where the 
underwriters have been relieved in 
Chancery from the payment of the 
sums insured on account of fraud, 
the decree has directed the premium 
to be returned. ibid. 

The question came on to be consider- 
ed in the King’s Bench; but the 
trial being had under a decree of 
the court of Chancery, and the in- 
surer having there made an offer of 
returning the premium, the Court 
of King’s Bench considered this 
offer in the same light as if he had 
paid the money into court, and 
therefore the question remained un- 
decided. 328 

But in a case where the fraud was of 
a very gross and heinous nature. 
Lord Man^eld told the jury, that 
the premium should not be restored 
to the insured. 329 ! 

In all cases of actual fraud on the part ! 
of the insured or his agent, the pre- 
mium is not to be returned. ibid. 
If a policy be avoided for misrepre- 
sentation made without fraud, the 
assured entitled to a return of pre- 
mium. 329 1 


It is clear that if the underwriter has 
been guilty of fraud, an action lies 
against him at the suit of the insu- 
red, to recover the premium. 

Page 329 

By several foreign ordinances, the 
punishment of fraud, in matters of 
insurance, is exceedingly severe ; 
sometimes amounting even to death. 

. 330 

No punishment, except that of annul- 
ling the contract, has as yet been 
declared by the law oi England. 

ibid. 

But if any captain, &c. wilfully de«- 
stroy the ship to which he belongs, 
to the prejudice of the owner of 
the ship, or of the goods loaded 
thereon, or of the underwriters, he 
shall suffer death as a felon, ibid. 
Fraud vitiates policies on lives, as well 
as those on marine Insurances. 643 
It has the same effect on policies in- 
suring against fire. 670 

Freight. 

The freight or hire of ships, is a sub*- 
ject of insurance. 12 

In an insurance freight, the in- 
sured, if the ship be prevented by 
accident from sailing, cannot reco- 
ver the value of the freight, which 
he would have begun to earn if the 
ship had sailed. ^ 36 

But if the policy be a valued policy, 
and part of the cargo be on board 
when such accident happens, the 
rest being ready to be shipped, the 
insured may recover to the whole 
amount. 

So in an open policy if the insured be 
under a charter-party for a specific 
freight. ^ 57 

So a policy on homeward freig^ at- 
taches while the ship is delivering 
her outward cargo, where the voy- 
age out and home is under the 
same charter-party. _ ^ 56 

In these cases the criterion is, whe- 
ther the voyage, in which the ship 

is lost be a part of the voyage insu- 
red. 59. 60. 604 

Where ship and freight are insured 
by two separate sets of underwriters, 
and by reason of an embargo in a 
2 3 foreign- 
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forei^ port, there is an abandon- 
ment to both, whether the under- 
writers on ship are entitled to Jreight 
earned in consequence of the em- 
bargo being taken off? 

From p. 267 to 276 
The underwriter upon the goods is not 
liable for freight paid to the owner 
of the ship. 90 

Freight must contribute to*a general 
average. 210' 

Furnilure. of Ship. 

What is included under that. 97. 102 

G. 

Gaming Policies, See title Wager 
Policies. 

General Average, See Average. 

Globe Insurance Company, 

lislablished by 39 G. 3. c. 83. p. 537, 

572 note 

How it shall plead. 537 

Gold, 

Whether insurable as goods. 26 
Goods, 

Goods lashed on deck are not includ- 
ed Under a general insurance on 
goods, 26 

i 

Greeks, 

Some account of their commerce: 
they are supposed to have been un- 
acquainted with insurance. Introd. 

vii 

Hanseatic League. 

An account of jts origin and decline. 

, Introd. XXX 

Husband of a Ship, 

The husband of a ship has no right to 
insure for any part owner, without 
his particular direction ; nor for all 
the Owners ia general, without their 
joint direction. 20 


Jettison or Juison. See Avera<^r^ 

ft 

Jetvels. 

Whether insurable as goods. Page 2b 
Contribute to a general average. 209 

I. 

Illegal Voyages. 

Whenever an insurance is made on 
a voyage expressly prohibited by 
the common, statute, or maritime 
law of this country, the policy is 
void. 353 

It is immaterial whether the under- 
writer did or did not know that 
the voyage was illegal ; for the 
Court cannot substantiate a con- 
tract in direct contradiction to law. 

357 

If a ship, though neutral, be insured 
on a voyage prohibited by an em- 
bargo, such an insurance is void. 

ibid. 

An insurance upon a smuggling voy- 
age prohibited by the revenue laws 
of this country would be void, y^//- 
ter^ if merely against the revenue 
laws of a foreign state, with the 
knowledge of the underwriter. 

303. 359. 360 
No country pays attention to the re- 
venue laws of another. ibid. 

The question, how far trading with 
an enemy, in time of actual war, is 
legal, considered and discussed from 
page 360 to 362 

The King may licence a trading with 
the enemy generally, or grant a 
qualified licence. 363 

The conditions on which a qualified 
licence is granted must be strictly 
complied with. ibid. 

But courts of justice will permit every 
thing to be done, though not ex- 
pressed, which is necessary to ef- 
fectuate the intention of His Ma- 
jesty in granting the licence. 

365 

The question how far insurances upon 
the goods of an enemy are expe- 
dient, considered, from page 

368 to 371 
Whether 
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Whether they are expedient or not, 
such insurances are contrary to 
law. 368 

A policy on a foreign ship must be 
understood as virtually containing 
an exception of all captures made 
by the authority of the British go- 
vernment. 374- 

A policy on a foreign ship containing 
an insurance against British capture, 
CO nomine, illegal and void upon 
the face of it. ibid. 

Insurance on goods, the property of 
Frenchmen, shipped in France in 
time of peace, but exported after 
the commencement of hostilities, 
cannot be enforced against the un- 
dertvriters upon the restoration of 
peace. 375 

Although a neutral be resident in a 
place occupied by the enemy, an 
insurance on goods, his property, 
to a neutral or friendly port, is 
valid. 376 

No insurance can be made upon a 
voyage to a besieged fort or gar- 
rison, with a view of carrying as- 
sistance to them ; or upon ammuni- 
tion, warlike stores, or provisions. 

ibid. 

Insurance. 

Insurance is a contract, by which the 
insurer undertakes, in considera- 
tion of a premium, equivalent to 
the hazard run, to indemnify the 
insured against certain perils and 
losses, or against a particular event. 

Introd. ii 

fhe utility of this contract. 

Introd. ibid. 

The origin of it traced. Introd. iii 

The question, whether it was known 
to the antients, considered. 

Introd. ibid. 

Insurances supposed to have arisen 
in Balp. ^ Introd. xxii 

The Italians brought them into the 
various states of Europe, and into 
England. Introd. xxiii. xxxvii | 
Iitsurances are merely simple con- 
tracts. 1 

■\Vhat kinds of property are the ob- 
ject of insurance. 12 


Bottomry and respondentia area spe- 
cies of property which may be in- 
sured. Poge 12 

But it must be specified in the policy 
to be such an interest, otherwise 
the policy is void. ihid. 

Unless the usage of the trade takes it 
out of the general rule. 14> 

But where the insurance is upon 

f loods generally, the lien which a 
actor has upon the goods of his 
principal, when a balance is due, is 
such an interest as will entitle him 
to recover upon such a policy, ibid. 
Insurances on the wages of seamen 
are prohibited. ibid. 

These prohibitions do not extend to 
the masters of ships. 15 

A governor may insure the fort a^inst 
tlie attack of an enemy, for his own 
benefit. ibid. 

Insurances on enemy’s property, con- 
trary to law. 16 17 

In an insurance on goods generally, 
goods lashed on deck, the captain’s 
clothes and ship’s provisions are 
not included unless specifically na- 
med. 26 

But it includes vitriol stowed on deck. 

ibid. 

Qusere as to coin or jewels. ibid. 
Money advanced to the captain 
abroad, not the subject of insurance, 
and policy being void, the pre- 
mium may be recovered back. 27 
Insurances from A. to ■ ■ is void. 

28 

Insurances for time are very frequent, 
as on a ship for twelve months. 99 
Insurances upon a voyage prohibited 
by the common, statute^ or mari- 
time law of the country, are void. 

353 

See title Illegal Voyages. 

Insurances on a voyage to a besieged 
fort or garrison, with a view pf car- 
rying assistance to them, or upon 
ammunition, warlike stores, or pro- 
vision, are prohibited. 376 

All insurances on slaves are now pro- 
hibited. 34 note. 

Insurances upon proh ibited Goods. 

See title Prohibited Goods. 

zz 4 Insurance 
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Insuratices void hy stat. 19 Geo. 2. 
c. 37. 

See Wager Policies, 

Insurances on Lives, See title Lives, 

Insurances against Fire. See title 
Fire, 

Insurers, 

What persons may be insurers. Page 5 
Every individual may be an insurer 
or underwriter. 11 

But no society or partnership can un- 
derwrite, except the Royal Ex- 
change Assurance Company, and 
the London Assurance Company. 

ibid. 

What sljall be considered as a part- 
nership, within the statute of 6 
Geo. 1. c. 18. 8. 9 

Insurers are liable for losses, which 
happen in the ship’s boats, when 
landing the goods insured. 29 
Aliter, if in tlie boat of the owner of 
the goods. ibid. 

Q. Are the insurers liable for thefts 
committed by the people on board 
the ship ? 32 

Insurer may be liable beyond the 
amount of his subscription. 49 

Insured. 

The name of the insured must be in- 
serted in the policy ; or the name 
of the agent who effects it as agent. 

18.19.20 

This matter is now regulated and 
considerably altered by 28 Geo. 3. 
C.56. 19.20 

Q. Whether an action lies against the 
insured for premiums at the suit 
of the underwriter ? 35 

The broker, who effects the policy, 
may maintain such an action for 
premiums paki on his account. 

35. 36 

Intention. 

The Intention of the parties, and not 
the literal meaning of the words, is 
to be attended to in the construc- 
tion of policies. .49 


INTEREST. 

Interest or no Interest. See title IVa^ 
ger Policies. 

Interest {Insurable). 

A special interest in goods may be 
insured, such as the lien of a 
factor. P^gp 14^ 

Money expended for the use of the 
ship by the captain is insurable, as 
goods, specie, and effects, especially 
if an usage has prevailed. 15 

Wages of seamen, and commodities 
in lieu of wages, not insurable ; but 
the goods of the captain, or his 
share in the ship, may. ibid. 

Insurance on commission and privi- 
leges of captain in African trade, 
legal. ibid. 

The governor of a factory abroad has 
an insurable interest in the safety 
of the place. ibid. 

The owner of a ship having entered 
into a charter-party to go from the 
Thames to Tenerife^ and there to 
load a cargo of wines at a specific 
freight, has a good insurable inte- 
rest in such freight; and if the 
policy be underwritten at and from 
London to Teneriffe^ and from 
thence to the West Indies^ he may 
recover, if the ship be lost in her 
way to Teneriffe. 56 

The profits expected to arise on a 
cargo of molasses, belonging to the 
plaintiff, who had a contract with 
government to supply the army 
with spruce beer, are a good in- 
surable interest. 402 

Q. Whether plaintiff’s commissioyis as 
consignee of a cargo are an insur- 
able interest ? 403 

Officers and crew of a ship, upon a 
joint capture by army and navy, 
have an insurable interest in the 
capture, before condemnation. 406 
So of captors of ships in the voyage 
home for the purpose of bringing 
them to adjudication in the Court 
of Admiralty. 406 

So the Dutch commissioners have an 
insurable interest in the ships seized 
at sea to be brought into the ports 
of this kingdom. 400 

[This case was affirmed in the Ex- 
chequer Chamber.] 410 

A cre- 
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A creditor of a house abroad hasRU 
insurable interest on goods con- 
signed to a third person for the pur- 
pose of paying his debt, though the 
creditor had not ordered the goods 
to be sent. Page 4i\\ 

Various persons may insure various 
interests on the same thing, and 
each to the whole value. 425 
Two partners purchased a ship, under 
a regular bill of sale, conformable to 
Lord Haxokesbury’s act, (26 Geo. 3. 
c. 60. ) and they afterwards took in 
two other partners, who paid their 
respective shares in the ship, but 
there was no transfer to them under 
the statute, and it was held that the 
ybur partners had not an insurable 
interest in the Jreight. 609 note 

A merchant abroad, interested in 
goods mortgaged them to his cre- 
ditor here for payment of money at 
a certain day, the mortgagor has an 
insurable interest, though the mort- 
gage become absolute before the 
order for insurance arrives. 610 
The endorser of a bill of lading has 
still an insurable interest, if it ap- 
pear that the effect of the endorse- 
ment was only intended to bind the 
net proceeds, in case the goods ar- 
rived. 609 note (a) 

The insurer of goods to a foreign 
country is not liable to indemnify 
the assured, (a subject of such 
country,! who is obliged by a de- 
cree of tne Court there to pay con- 
tribution, as for a general average 
which by the law of England is 
not general average. 631. Unless 
there be a usage. 630 

person holding a note given for 
money won at play, has not an in- 
surable interest in the life of the 
maker of the note. 639 

But a creditor has such an interest in 
the life of his debtor, that he may 
insure. 640 

Executor of a creditor may maintain 
an action on a policy made by him- 
self. ibid* 

L. 

Lading {BUI of). 

A bill of lading is an acknowledgment 


under the hand of the captain, that 
he has received certain goods, 
which he undertakes to deliver to 
the person named in the bill of 
lading ; it is assignable in its na- 
ture, and by endorsement the pro- 
perty vests in the assignee. 609. 

Page note {a) 
Where several bills of lading of difC 
ferent ipiports have been signed, 
no reference is to be had to the 
time when they were first signed 
by the captain ; but the person who 
first gets one of them b^ a legal 
title ftom the owner or shipper, has 
a right to the consignment. ihid. 
Where bills of lading on the face 
of them are apparently different, 
and yet constructively the same, 
and the captain has acted bond 
Jide, a delivery according to such 
legal title will discharge him from 
them all. ibid. 

But if the intention of the parties ap- 
pears to have been to bind the net 
proceeds only, in case of the arrival 
of the goods, an insurance made 
on account of the endorser is good. 

ibid. 

Lien. 

The broker has a lien upon the poli- 
cies in his hands for his general 
balance. 605. note (b) 

Lighters. 

Loss of goods in ship’s lighters falls 
upon the underwriters t aUter, if in 
the owner’s lighters. 29 

Lives {Insurances upon). 

Insurance upon life is a contract by 
. which the underwriter, for a certain 
sum proportioned to the age, health, 
and profession of the person, whose 
life is the object of the insurance, 
engages that that person shall not 
die within the time limited in the 
policy; or if he do, that he will pay 
a sum of money to him, in whose 
favour the policy was glif^nted. 636 
The advantages resulting 'from this 
species of contract stated. ibid. 

It 
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It is impossible to ascertain its anti- 
quity. 

No insurance shall be made on the life 
or liA'CS of any person or persons ; 
wherein the person, for whose use 
the policy is made, shall have no in- 
terest, or by Viay of gaming or ‘wager- 
ing : but such insurance shall be 
null and void, ibid. 

The holder of a note for money won 
at p'ay has not an insurable interest 
in the life of the maker of the note. 

639 

But a bondfde creditor has an insur- 
able interest in the life of his debtor. 

640 

But if after the death of the debtor 
his executors pay the debt, the 
creditor cannot afterwards recover 
upon the policy, although the debtor 
died insolvent, and the executors 
were furnished with the means of 
payment from another quarter than 
the estate of their testator. 641 

Declarations of the person whose life 
was insured as to his state of health 
when the insurance was effected, 
are admissible evidence in an ac- 
tion on the policy. 643 

In a life insurance, the insurer under- 
takes to answer for all those acci- 
dents, to which the life of man is 
exposed, except suicide, or the 
hands of justice, ibid. 

The- death must happen within the 
time limited in the policy ; other- 
wise the insurers are discharged. 

ibid. 

If a man receive a mortal wound dur- 
ing the existence of the policy, but 
does not in fact die till afler, the 
insurers are not liable. 644 

But if a man whose life is insured, 
goes to sea, and the ship in which 
he sailed is never heard of after- 
wards, the question whether he did 
or did not die within the term in- 
sured, is a fact for the jury to as- 
certain from the circumstances. 

644 

This sort of policy being on the life 
or deatih of man, does not admit of 
the distiretion between total andi 
partial losses. 645 1 


In a life insurance it has been held^ 
that if the insurer become bankrupt 
before the loss happens, the person 
interested might prove the debt 
under the commission, as if the 
loss had happened before it issued. 

Page 645 

A policy was made for one year from 
the day of the date thereof ; the 
policy was dated 3d Sept. 1697. 
The person died on the 3d Sept. 
1698, about one o’clock in the 
morning ; and the insurer was held 
liable. 647 

It is now usual to insert in the policy 
the first and last days included.” 

6M7 

Fraud equally vitiates policies on lives, 
as in the case of marine insurances. 

ibid. 

Where there is a warranty that tlic 
person is in good health, it is sul- 
ficient that he be in a reasonable 
good state of health, for it never 
can mean that he is free from the 
seeds of disorder. 648 

If the person whose life was insured, 

■ laboured under a particular inlir- 
mity; if it be proved by medical 
men, that in their judgment it did 
not at all contribute to bis death, 

^ the warranty of health has been 
fully complied with, and the insurer 
is liable. 649 

If the person, whose life was insured, 
should commit suicide, or be put 
to death by the hands of justice, 
the next day after the risk com- 
menced, there would be no return 
of premium. 651 

London, 

What shall be deemed the port of 
London. l‘J6 

Lotidon Assurance Company, 

Erected by roydl charter, authorized 
by stat. 6 Geo. 1. ch. 18. 6. 7. 8 

This, and the Royal Exchange Assur- 
ance Company, are the only socie- 
ties which may insure. 7 

The privileges of the South Sea and 

East- 
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Uast-India Companies preserved. 

Pagfi 10 

This company has a common seal. 6 

It rejects the words “ or the ship be 
“ stranded,’* in the memorandum at 
the foot of the policy. 25. 177 

This company, when sued in an action 
of debt, may plead generally, that 
they owe nothing, and give the 
special matter in evidence. 596 

So when sued in covenant, they may 
plead generally, “ that they have 
“ not broken the covenant.” ibid. 

The company obtained His Majest 5 '*s 
charter to enable them to make in* 
surances upon lives. 637 

Loss. 

\ 

The loss must be a direct and imme~ 
diate consequence of the peril insured, 
and not a remote one, in .order to 
entitle the insured to recover. 97 

It is not a loss within the policy, that 
the port of destination has been 
shut by order of the enemy against 
the ships of the nation to which the 
ship insured belongs. 262 

Loss by Perils of the Sea, vide Perils 
of the Sea. 

Loss by Capture, vide Capture. 
Loss by Detention, vide Detention. 
Loss by Barratry, vide Barratry. 

Of an Average or Partial Loss, vide 
Partial Losses, 

Lost or not Lost. 

TJiesc words peculiar to English 
policies. 33 

M. 

Malt. 

Is included under the word corn in 
the memorandum. 179 

Market. 

The rise or &11 of the market is a 
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cliarge which never falls upon the 
insurer. P^g^ 17^* 175 

Master of Ships. 

The name of the master must be in- 
serted in the policy. 21 

Neither the master’s clothes, nor 
goods lashed on deck, are included 
under a general insurance on goods. 

• 26 
Whatever is done by the master of the 
ship in the usual course of the voy- 
age, necessarily et ex justd causd^ 
though a loss happen thereon, the 
underwriter shall be answerable. 

49 

I A mistake of the master cannot be 
csWeA a peril of the sea. 103 

Of barratry of the master, see Bar- 
ratry. 

The wearing apparel of the master is 
excepted from the allowandb of 
salvage. 225 

I 

Memorandum. 

^ The memorandum at the foot of the 
' policy exempts the underwriters 
from partial losses not amounting 
to 3 per cent, unless it arise from a 
general average. 25. 162 

It also provides, that the underwriters 
will not answer for any partial loss 
on corn, fish, salt, fruit, flour, or 
. seed, unless occasioned by a gene- 
ral average or the stranding of the 
ship; nor are they liable for any 
partial loss on sugar, tobacco, 
hemp, fiax, hides, aim skins, under 
5 per cent. 25 

If three chests of goods out of 101 
be wholly spoiled will the under- 
writer be liable ? 163 

Corn is a general expression, and.ha8 
been held to include|>fias and irons 
and mah. 179 

The word Salt has been held not ta 
include Salr-petre. ibid. 

It has been held that the underwriters 
are not answerable, within that part 
of the memorandum which exempts 
them from all partial losses to corn, 
fish, salt, fruit, or seed, as long as 
tfie'commoditY specifically remains, 
although wholly unfit for use. ibid. 

This 
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This was held with regard to a cargo 
of 'uiheaty partially damaged by a 
storm. 1V9 

A cargo of fish arrived, but was 
stinking, and wholly unfit for use, 
the insurer was held not to be liable. 

181 

So of a cargo of fruit. 183 

A cargo peas arrived at the port of 
destination; but they were so much 
damaged, that the produce was 
three-fourths less than the freight ; 
the insurer was held to be dis> 
^charged. 191 

The e&ct of the memorandum dis> 
cussed. 184. 187 

Misdemeanor. 

Any person except those mentioned 
in the stat. 12 Ann. stat. 2. ch. 18. 
entering a ship in distress, without 
leave of the superior officer, or of the 
officer of the customs, or molesting 
or hindering them in the preserva- 
tion of the ship, or defacing the 
marks of the goods on board, shall 
make double satisfaction, or be sent 
to the house of correction for 12 
months. 217 

If goods stolen from such ship shall 
be found on any person they shall 
be delivered to the true owner, or 
such person shall pay treble the 
value. ibid. 

Missing Ship. 

A ship that has been missing for con- 
siderable time, shall be considered 
as having foundered at sea. 105 

In practice, this time has been gene- 
rally fixed to six months after the 
ship’s departure for any port of 
Europe, or twelve months, if for a 

greater distance. 107 

*■ 

a 

Mistake. 

Q. Whether insurers liable for those 
of the captain? 103 

Misrepreset^ttlion, vide title Fraud, \ 
&c. ' 


Money, 

Whether insurable as goods. Page 2t» 
Contributes to general average. 177 

Mooring. 

What shall be deemed mooring in 
good safety. 54 

N. 

Name. 

The name of the insured must be 
inserted in the policy ; or the name 
of the agent anecting it as agent. 

18. 19. 20 

It is now sufficient to insert the name 
of the person actually interested, or 
that of the consignor or consignee 
of the goods, or the names of those 
who receive the orders to insure, 
or who shall give the orders to ef- 
fect the insurance. 19. 20 

The name of the ship and master 
must be inserted in the policy. 21 
But the insurance is not vitiated if 
the name of the ship be mistakca. 

21 

The ship may be changed in the voy- 
age if necessity require it. 24 

Navigation. 

Insurances which tend to a breach 
of the navigation acts are void. 

383 to 387 

Negligence. 

Action lies against an agent who 
neglects to insure. See titles Ac- 
tion and Agent. 456 

Neutrality. 

A neutral ship is not obliged to stop 
to be searched ; the searcher docs 
it at his peril, it is a case of impro- 
per detention, for the costs of which 
the insurer is liable. 125. 557 

This point is now decided otherwise, 
and a ship must stop to be search- 
ed. .560. .561 

It is not a breach of neutrality for a 
neutral ship to carry enemy’s pro- 
j perty from her own to the enemy’s 
I country, though she be thereby 

liable 
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liable to be detained and carried 
into a British port tor the purpose 
of search. 5 

If a man warrant the property to be 
neutral and it is not, the policy is 
void ab initio, ^15 

In an insurance upon goods, the in- 
sured warranted the ship and goods 
to be neutral, it was expressly found 
by the jury that they were not 
neutral. The Court, therefore, 
though the loss happened by storm, 
and not by capture, declared that 
the contract was void. 516 

If the ship and property are neutral 
when the risk commences, this is a 
sufficient compliance with a war- 
ranty of neutrality. 517 

The insurer takes upon himself the 
risk of war and peace. ibid. 

If the property be neutral at the time 
of sailing, and a war break out the 
next day, the insurer is liable, ibid. 
For the effect of the sentence of a fo- 
reign court of Admiralty upon the 
q\iestion of neutrality, see Admi- 
ralty. 

Notice. 

Of abandonment when to be given. 

279 

O. 

Ol-eron ( Latvs of). 

An account of them, lutrod. xxvi 
Tliev do not treat of insurances. ^ 

lutrod. xxviii 

Open Policy. 

In au open policy, the value of the 
property is not mentioned; but must 
be proved at trial, 1. 16‘t 

Opinion, see Evidence. 

Oxmer, 

A ship’s husband has no right to 
insure for the rest of the owners, 
witliout their direction. 21 


P 

Partial Losses. 

Average loss, in policies of iosurance, 
means a particular partial loss. 

Page 160 

It is less ambiguous to call it a partial 
than an average loss. ifnd.. 

Partial losv when applied to the ship, 
means a damage, which she may 
have sustained in the course of the 
voyage, from some of the perils 
mentioned in the policy : when to' 
the cargo, it means the damage 
which the goods have suffered from 
storm, Ac. though the whole or the 
greater part thereof may arrive in 
port. 162 

These losses fall upon the under- 
writer, if they amount to S/. per 
cent. 162 

But if a loss, arising from a general 
avefage, should be under 3/. per 
cent, still the underwriter is liable. 

ibid. 

Suppose 101 chests ofgoods be shipped, 
and three of them be wholly spoiled: 
Q. Will the underwriter be liable ? 

ibid. 

How average settled where several 
articles are insured for one sum, 
with a distinct valuation on each, 
and the policy does not attach upon 
all. 164* 

j In case of a partial loss, the value of 
the policy can be no guide to ascer- 
tain the damage, but it becomes the 
subject of proof as in case of an 
open policy. 165 

When goods are partially damaged, 
the underwriter must pa}' the owner 
such "proportion of the prime cost 
or value in the policy, as cor- 
responds with the proportion or 
diminution in value occasioned by 
the damage. * ibid. 

The proportion is ascertained in this 
way ; where an emtire thing, as one 
hogshead of sugar, happens to be 
spoiled, if you can l^x whether it 
be a third or fourth worse, then the 
damage is ascertained. ibid. 

This can only be done at the port of 
delivery where the whole damage ig 

known 
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known and the voyage is completed. 

Page 165 

Whether the price of the commodity 
be high or low, it equally ascertains 
the proportion of damage. This 
proportion the underwriter must 
pay, not of the value for which it 
sold, or the market price of the 
commodity ; but of the value stated 
in the policy. * Hid. 

When it is an open policy, the invoice 
of the original cost, with the addi- 
tion of all charges, and the pre- 
'mium of insurance, shall be the 
ground of the computation. Hid. 
But whether the goods arrive at a 
good or bad market, it is immate- 
rial to the insurer. 167 

i'hc true way of estimating the loss is 
to take the value of the commodity 
at the fair invoice price. Hid. 
These rules can only apply to cases 
where there is a specific description 
of goods. in 

Wliere the property is of various kinds, 
an account must be taken of the va- 
lue of the whole, and a proportion 
of that as the amount of the goods 
lost. Hid. 

in adjusting a partial loss on goods 
arising from sea-damage, the cal- 
culation is to be made on the dif- 
ference between the respective 
gross proceeds of the same goods 
when sound and when damaged, 
and not on the net proceeds. ibid. 
In case of total loss the valuation in 
the policy is adhered to, unless 
there be some proof of fraud. 176 
This rule abided by an insurance on 
ship where value greatly diminished 
at time of Joss, by consumption of 
stores, &.C. ibid. 

Q. Whether goods partially damaged 
may be opened, except in the pre- 
sence of tlie insurers or their agents. 

* Hid, 

2io loss shall be deemed total so as to 
charge the insurers within the mean- 
ing ef tliat part of the memoran- 
dum which exempts them from 
partial losses happening to corn,) 
fish, saIt,.!Qnut, ^our, and seed, soi 
long as the commodity specifically! 

12 I 


remains though perhaps wholly un- 
fit for use. Page 179 

This was held with respect to a cargo 
of wheat which was partially da- 
maged in a storm. Hid. 

The same with respect to a cargo of 
fish, which was stinking, and of no 
value when examined. 181 

But when a cargo of fruit was so 
much putrified from sea-damage • 
that it was obliged to be thrown 
overboard, the underwriters held 
liable. 188 

A cargo of peas was so much damaged, 
that the produce was three-fourths 
less than the freight ; but as it in 
fact arrived at the portof destination, 
the underwriter was held not to be 
liable. 191 

In policies upon lives, there cannot, 
from the nature of the event, be a 
partial loss. 579 

But there may in insurances against 
fire. 595 

(f Adjusting a partial Loss, see Ad- 
justment. 

Partnership. 

No society or partnership can under- 
write, except the Royal Exchange 
and the London Assurance Compa- 
nies. - 7 

What shall be a partnership within the 
statute 6 Geo. 1. ch. 18. 8. 9. 10 

Part^Ovoner. 

If one of several part-owners in part- 
nership give orders to insure, all 
are liable. 2 1 

Payment of Money into Court. 

The underwriters were empowered by 
statute to pay money into court 
upon any dispute ; and then tlie in- 
sured proceed at their peril. 541' 

People. 

People, in the clause of a policy 
respecting detention, means the' 
governing power of the country. 

*121 

Perils 
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Perils of the Sea. 

Every accident, happening by the 
violence of wind or waves, by thun- 
der and lighting, by driving against 
rocks, or by uie stranding of the 
ship, may be considered as a peril 
of the sea. 102 

For such losses the underwriter is 
answerable. ibid. 

A ship driven by the wind on an ene- 
my’s coast, and there captured, 
having sustained no damage from 
the wind, shall be said to be lost by 
capture. ibid. 

Two of the men employed in moor- 
ing a ship in a harbour were im- 
pressed, whereby she went ashore 
and was lost. This held a loss by 
perils of the sea. 102 note 

A ship wrecked and the goods plun- 
dered after they were on shore, 
held, a loss by peril of sea. 103 

Mistake of the captain not a peril of 
sea. ibid, 

A loss of s1avc.s by death from failure 
of provisions, occJisioned by delay 
from stormy weather, is not a loss 
by perils of the sea. I Oh 

Loss occasioned by running dov^n, a i 
peril of the sea. 105 

Destruction of a ship by worms in- 
festing the rivers of Africa, is not 
a peril of the sea. ibid, 

A ship which is never heard of, after 
her departure, shall be presumed 
to have perished at sea. ibid. 

This was held in an action on a policy 
upon the ship from North Carolina 
to London ; and the loss was stated 
to be by sinking at sea ; the evi- 
dence to support this averment 
was, that after sailing from port she 
had never been heard of. ibid. 
The same was held in a case, where a 
ship had been captured and ran- 
somed at sea, but was never after- 
wards heard of, and never arrived 
at her port of destination. ibid. 
In England no time is fixed, within 
which payment of a loss may be 
demanded from the underwriter, in 
case the, ship is not heard of. 106 
A practice, however, prevails among 
merchants, that a ship shall be 


deemed lost, if not heard of within 
six months after her departure 
fur any part of Ettrope, or within 
twelve, if for a greater diitance. 

Page 107 

Petty Average 

Consists of such charges as the master 
is obliged to pay, by custom, for 
the benefit of the ship and cargo ; 
such as pilotage, beaconage, &c. 

160 

Thesenever fall upon the underwriter. 

161 

Another sense, in which this word is 
understood, is when we speak of a 
small duty, which merchants, who 
send goods in the ships of other 
men, pay to the master, over and 
above the freight, for his care and 
attention. ibid. 

This is a charge which never falls 
upon the underwriter. ibid. 

Pilot. Vide Sea-worthiness. 

I Pirates. 

\ Tlie underwriter, by express words in 
the policy, undertakes to indemnify 
against the attacks of pirates. 1Q3 

j Plea, Dedaratim. 

Policy. 

A policy the instrument by which in- 
surance is effected. 1 

Policies of two kinds ; valued and 
open, the difference between them. 

ibid. 

Only simple contracts. ihid. 

Cannot be altered when once signed. 

2 

Unless there be some written docu- 
ment to show that the meaning of 
the parties^was mistaken : or uxuess 
they be altered by conserd. S, 4. 

A policy is a species of property for 
which trover will lie at the instance 
of the insured, if it be virongfuUy 
withheld from him. ^ 4 

The written clauses in a policy will 
control the printed words. C 

The 
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The form of the policy now used is 
two hundred years old. Page 18 
Very irregular and confused, and 
often ambiguous. ibid. 

There are nine requisites of a policy. 

18 

ist. The name of the person insured. 

18 

This is regulated by stat. 25 Geo. 3. 
c. 44. and 28 Geo. 3. c. «56. 

18, 19, 20. 

Upon the former act it has been held, 
that if an agent effects a policy for 
Ihc principal residing abroad, his 
name must be inserted in the policy 
as agent. 19 

But that act has been repealed, and 
this is not required under the lat- 
ter. 21 

Previously to the passing either of the 
acts, held that a ship’s husband had 
no right to insure for any owner 
without instructions. ibid. 

Q. When the principal resides abroad, 
must not the agent live in England f 

20 

2nd. The names of the ship and mas- 
ter ; unless the insurance be gene- 
ral, “ on any ship or ships.” 21. 23 
Insurance not vitiated if tnc name of 
the ship be mistaken, provided the 
identity be proved. 22 

3d. Whether the insurance be made 
on ships, goods,or merchandises. 23 
As to the memorandum at the foot of 
the policy, see Memorandum. 

A policy on goods generally does not 
include goods lashed on deck, the 
captain’s clothes, or the ship’s pro- 
visions. 26 

But it includes vitriol stowed on deck. 

, ibid. 

Asth. A policy must contain the name 
of the place at which the goods are ; 
laden, and to which they are bound. 

27 

A policy from £,. to — ■■■' is void. 28 
Sith. When the risk commences, and 
when it ends. On the goods it 
usually begins from the loading, > 
and continues till they are safely 
landed : on the ship, from her be- 
mnning to load at A. and continues 
till she anive at the port of desti- 


nation, and be there moored 24 
hours. Page 28 

Qth. The various perils against which 
the underwriter insures. 31 

Q. Whether the underwriter is liable 
for thefts committed by the people 
on board ; and for loss arising from 
bad stowage, &c. 32 

The policy is frequently made with 
the words, lost or not lost% in it: 
which add greatly to the risk, 33 
*lih. The policy must contain the 
premium or consideration for the 
risk. 34 

8/A. The day, month, and year, on 
which the policy was executed, 
must be inserted 43 

9/A. The policy must be duly stamped. 

ibid. 

Unstamped slip not binding on under- 
writer, nor rcceiveable in evidence. 

45 note 

In what cases policy may be altered. 

45, 46 

Vide Stamp. 

As to the Construction of the Policy. 
see Construction. 

Of Policies on East-India Voyages, 
see title East-Jndia Voyages. 

Of Policies upon gaming or "wagering 
Contracts, see tiueJVageringPolicies. 

Practice. 

Account of the modern improvements 
in the practice and proceedings 
upon policies of insurance. 

Introd. xliii 

Premium. 

The premium is the foundation of 
the promise or assumpsit. 34 

It is in the policy acknowledged by 
the insurer to be received at the 
time of underwriting. ibid. 

Q. Whether after this the insurer 
could maintain an action against 
the insured himself for the pre- 
miums. ibid. 

In practice, the insured generally act 
by a broker, and by the custom, 
an action may be maintainedagainst. 

him, 
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hinii notwithstanding the acknow- 
ledgment in the policy Page 34? 

The broker may also maintain an ac- 
tion against the assured for pre- 
miums paid on his account. 35 
And the underwriter may maintain an 
action directly against the broker 
for premiums. 35. 39 

The receipt for the premium contain- 
ed in the policy, is conclusive 
evidence as between the assured 
and the underwriter. 37. 608, 609 
Except where there has been fraud. 

38 n. 

And therefore underwriter cannot 
sue insured for premium where a 
broker has been concerned, ibid. 
Nor set off on account of premiums. 

ibid. 

See Fraud, 

When the Premium shall be returned. 
See title Return of Premium. 

Profits. See Interest^ Insurable. 

Prohibited Goods. 

All insurances upon commodities, the 
importation or exportation of which 
is prohibited by law, are void. 377 
This rule prevails, whether the insurer 
did or did not know that the sub- 
ject of the insurance was a prohi- 
bited commodity. ibid. 

The parliament of England passed 
a law, inflicting a penalty of 500/. 
on the insurer, who should, bj^ way 
of insurance, procure the import- 
ation of prohibited goods; and a 
like penalty on the insured. 378 
By a subsequent law, the importation 
of any foreign alamodes or lust- 
rings, by way of insurance or other- 
wise, without paying the duties, is 
expressly prohibited. 380 

Whoever, by way of insurance, un- 
dertakes to export wool from Eng^ 
land to parts beyond the seas, shall 
be liable to pay 500/. 381 

The like p Guilty is inflicted on the| 
insured. ibid. 

Besides which all insurances on wool- 
len goods are declared void. 

\Ol, II. • 


Persons making, such insurances on 
wool, &c. are liable for the first 
oifence to a fine of 50/f and six 
months’ solitary imprisonment. The 
same penalty on the insured ; and 
the insurance is void. P^^g^ 382 
Insurances made to protect smuggled 
goods are void. 383 

Insurances, which tend to a breach of 
the navigation acts, are void* 383 

to 387. 

It is a contravention of these acts for 
a Swedish ship to take in goods at 
Madras for Gottenburgh, 385. n. 
Colonial produce cannot be legally 
shipped from the British West In* 
dies for Gibraltar, 385. n. 

Insurances on goods prohibited by 
royal proclamation in time of war 
are void. 387 

Goods, which from their nature are 
contraband, enumerated. 388, 389. 
Insurances upon goods, the export- 
ation or importation of which are 
prohibited only by the revenue laws 
of other countries, are valid ia 
England. 390 

The opinions of foreign writers upon 
this question considered. 390. 391. 

Proof. See Evidence, 

Protest. 

Protest shewn by plaintiff to defend- 
ant not evidence for the defendant. 

610 

Provisions of a Skip 

Are not included under a general in- 
surance on goods, 26 

But provisions sent out in a ship for 
the use of the crew are protected 
by a policy on the ship and Jurni^ 
ture. 93 

Provisions expended during a deten- 
tion to repair, or detention by an em- 
bargo, cannot be recovered against 
the insurer on the ship or goods. 89 
Whether they fall into a general 
average ? 207 

Ship’s provisions do not contribute to 
a general average. 209 

3 A 
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Ransfms 

Are prohibited by statute ; and money 
paid for ransoming a ship cannot be 
recovered from the underwriters. 

Page 111.258 
Or be the subject of average. 205 

R. 

Ratification. * 

An insurance made without the in- 
sured’s knowledge may be ratified 
•by him. 411 

Rc^assurance. 

Re-assurancc is a contract which the 
first underwriter entered into, in 
order to relieve himself from those 
risks which he has previously un- 
dei'taken, by throwing them upon 
, other underwriters, who arc called 
Re-assurers. 418 

This species of contract is counte- 
nanced in most parts of Europe. 

ibid. 

The opinions of foreign writers upon 
re-assurance stated. ibid. 

They were admitted in England till 
the 19 Geo.9,. c. 37- s. 4. which de- 
clares it to be unlawful to make re- 
assurance, unless the assurer should 
be insolvent, become a bankrupt, 
or die : in either of which cases, 
such assurer, executors, adminis- 
trators, or assigns, might make re- 
assurance to the amount before by 
him assured, expressing in the po- 
licy that it is a re-assurance. 419 
The reasons for these exceptions as 
to bankrupts and deceased under- 
writers, stated. 420 

Re-assurances on foreign ships are 
prohibited by this act, except in 
the three instances mentioned in 
the statute. 421 

In France and other countries, it is 
allowed to the insured to insure tlie 
solvency of the underwriter. 422 
Not allowed in England. ibid. 

Distinption between a re-assurance 
and a double insurance. ibid. 
No man can recover double ; but dif- 
fei^nt paries interested may insure 
against and recover for the same 
ioss. 425 


Laws of foreign states on double as- 
ranee very contradictory. Page^Sl 
Where a policy void as a re-assurance, 
the premium is not recoverable. 

513 

Recapture. See Capture. 

Registration. 

The law of England does not require 
tliat a policy should be registered. 

48 

Rendezvous. 

Sailing from place of rendezvous is a 
departure with convoy. 53 

Representation. See title Frauds and 
titles Warranty. — Convoy. 

Requisites of a Policy. 

The name of the person insured. 18 
The name of the ship and master. 20 
Whether they are ships, goods, or 
merchandizes, on which the insu- 
rance is made. 23 

The name of the place at which the 
goods are laden, and to which they 
are bound. 27 

The time when the risk commences, 
and when it ends. 28 

The various perils to which the un- 
derwriters are exposed. 31 

The consideration or premium for the 
hazard run. 34 

The time when the policy was exe- 
cuted. 43 

That the policy be duly stamped, ibid. 

Respondentia. See Bottomry. 

Return of Premium. 

The question, whether the premium 
is to be returned by the under- 
writer, where the insured has been 
guilty of fraud, considered. 326 
The ordinances of foreign states de- 
clare, for the most part, that it 
shall. ibid. 

In England there has been no legisla- 
tive regulation ; and the courts of 
justice had not till lately adopted 
any general rule upon the subject. 

. 327 

111 



nETURK OF :i^EMIUM 



In two or three instaAccs wher« the 
underwriters have been relieved in 
Chancery, from the payment of 
the sums insured on account of 
fraud, the decree has directed the 
premium to be returned. Page 327 
Th& question came on to be consi> 
dered in the King’s Bench ; but 
trial being had under a decree of 
the court of Chancery, and the in- 
surer having there made an offer of 
returning the premium, the court 
of King’s Bench considered this- 
offer in the same light as if he had 
paid the money into court; and 
therefore the question remained 
undecided. 328 

But in case where the fraud was of a 
very gross and heinous nature. 
Lord Mansfield told the jury, that 
the premium should not be restored 
to the insured. 329 

In all cases of actual fraud on the part 
of the assured or bis agent, the un- 
derwriter may retain the premium. 

ibid. 

It is clear, that if the underwriter has 
been guilty of fraud, an action lies 
against him, at the suit of the in- 
sured, to recover the premium, ibid. 
In-cases of deviation the premium is 
'not to be returned. 475 

Where property has been insured to 
a larger amount than the real value, 
the insurer shall return the overplus 
premium. 562 

If goods are insured to come in cer-j 
tain ships frqm abroad, but are not 
'in fact shipped, the premium shall 
be returned. ibid. 


If the ship or property insured was 
never brought within the terms of 
the contract, so that the insurer 
never ran any risk, the premium 
must be returned. 562 

‘A clause was inserted that 81, per 
cent, of the premium should be re- 
turned, if the ship sailed from any 
of the IVest India islands with con- 
voy for ^he voyage and arrives. 
The court held, that the arrival of 
the ship, whether with or without 
convoy, entitled the party to a 
return of the premium stipulated. 

564 

So also, though there has been a cap- 
ture and re-capture during the voy- 
age insured. 566 

Whether the cause of the risk not be- 
ing run is attributable to the fault, 
mil, or pleasure of the insured, the 
premium is to be returned. 568 

When the words and arrive follow 
other conditions in a clause for a 
return of premium, these words 
annex a condition which overrides 
all the others. 568. note 

When a policy is void as a wager po- 
licy, the court will not allow the 
insured to recover back the pre- 
mium. 569 

Nor in the case of a re-assurance. 572 
Where a policy was made to cover a 
trading with the enemy the insur- 
ance is void, and the assured cannot 
recover the premium. 574 

So where the insurance is contrary to 
the navigation law's. 575 

Where the risk has once commenced, 
there shall be no apportionment or 


If the ship be arrived before the po- return of premium afterwards, ibid. 
licy is made, the insurer being Therefore no return in deviations, 
apprised of it, and the insured being ibid, note (u) 

ignorant of it, he is entitled to have But if there are two distinct points 
his premium restored. ibid. of time, or, in elTect, two voyages, 

But if both parties are ignorant of either in the contemplation of the 

the arrival, and the policy be lost parties, or by the usfige of trade, 

or not lost, it should seom the un- and only one of tlie two V 03 ragi'j 

derwriter ought to retain it. ibid. w'as made, the premium shall be 

Clauses are frequently inserted by the returned on the other, though both 

parties, that upon the happening of are contained in one policy. 576 

a certain event there shall be a re- Thus hold in an insurance “ at ami 


turn of premium. ibid. “ from London to IIoIIJIit, war- 

3 A 2 “ ranted 
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ranted to depart with convoy 
‘‘ from Ports7nouthf' when the ship 
arrived at Portsmouth the convoy 
was gone. The premium for the 
voyage from Portsmouth to Halifax 
was returned, 576' 

A ship was insured for twelve months, 
at 9/. fcr cent, warranted free from 
America7i captures. The ship was 
taken within two months by the 
Americans ; but there shall be no 
return of premium, because the 
contract was entire; the premium 
w;is a gross sum stipulated and paid 
for twelve months. 579 

So also it was held where a ship, in- 
sured for twelve months, was taken 
^at tlie end of two ; though the 
whole premium of IS/, was ac- 
knowledged to be received at the 
rate of 15j>. per month ; for that is 
only a mode of computing the gross 
sum, 583 

AVhen the contract is entire, whether 
it be for a specified time, or for a 
, voyage, there shall be no appor- 
tionment or return, if the risk has 
once commenced, 585 

WJiere tlie premium is entire in a po- 
licy on the voyage, where tlicre is 
no contingency at any period, out 
or home, upon the happening or 
not happening of which the risk is 
to end, nor any usage established 
upon such voyage ; though there 
be several distinct ports, at which 
the ship is to stop, yet the voyage 
is one, and no part of the premium 
shall be recoverable, ibid. 

It is otherwise, if the jury find an ex- 
press usage upon the subject of 
return of premium, 590 

Indeed, it seems that there never has 
been an apportionment, unless there 
be something like an usage found 
to direct the judgment of the court, 

* . 

If a person whose life insured, should 
commit suicide, or be publicly exe- 
cuted the next day auer the risk 
commences, there can be no return 
of premium. 652 

There car be no return of premium 
ill insurances against fire. 670 

8 


I Bhodians. 

Some account of their maritime regu- 
lations. . Introd, iv 

Supposed to have been unacquainted 
With the contract of insurance, 

Introd. vi 

They were acquainted with the con- 
tract of bottomry, Introd. vii 

like. 

Not corn, within the meaning of the 
insurance memorandum. 191 

Risk. 

The risk on the ship in general com- 
mences from her beginning to load, 
and continues till she has moored 
twenty- four hours in safety. On 
goods from the loading till they are 
safely landed, which includes the 
carriage to the shore in the ship's 
boats, or in public lighters, but not 
in those of the owner of the goods, 

28. 29. 30 

The risks which the underwriters take 
upon themselves. 31 

Q. Whether theft by the people or^ 
board be of the number ? 32 

Insurers not liable to all the usual 
risks on cargoes of slaves. 

Romans. 

Some account of their commerce. 

Introd. X 

They were unacquainted with insur- 
ances. Introd. xiv 

Contrary opinions stated and contro- 
verted. Introd. XV 

Royal Exchange Assurance Company. 

Erected by royal charter, authorised 
by stat. 6 Geo. 1. ch. 18. 11 

This and the Isondon Assurance Com- 
pany, are the only societies which 
may make insurances. ibid. 

This company rejects the words or 
the ship be stranded f in the me- 
morandum at the foot of the policy. 

25 

This society, when sued in an action 

9f 
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deht^ may plead generally that 
they ovoe nothings or in covenant that 
they have not broke it^ and in both 
cases may give the special matter 
in evidence 596 

Tliis company obtained His Majesty's 
charter to enable them to make in- 
surances on lives. 637 

S. 

Sailings Warranty of. 

If a man warrant to sail on a parti- 
cular day, and do not, the insurer 
is discharged. 4^3 

This rule holds, though ^he ship be 
delayed for the best and wisest rea- 
sons, or even though she be detain- 
ed by force. ibid. 

Thus, where a ship was insured ** at 
“ and from Jamaica f warranted to 
sail on or before the 26th of July^ 
it appeared that the ship- was ready 
and would have sailed on the ^J5th, i 
i/* she had not been restrained by the 
order and command of Sir Basil 
Keiths governor of Jamaica ^ and de 
tained beyond the day. The insurer 
was discharged. ibid. 

This rule is adopted by foreign writers. 

484 

If the warranty be to sail aj'ter a spe- 
cific day, and the ship sail before, 
the policy is equally avoided as in 
the former case. 485 

Upon a warranty to sail on or before 
a particular day, if the ship sail be- 
fore the da}^ from her port of load- 
ing voith all her cargo and clearances \ 
on boa7'd, to the usual place of 
rendezvous at another part of the 
island me- ely for the sake of joining 
convoy, it is a compliance with the 
warranty, though she be afterwards 
detained there by an embargo be- 
yond the day. ibid. 

But if her cargo wasnol complete it 
would not be a commencement of 
the voyage. 486 

The same doctrines prevail, even 
though a condition be inserted in 
one of the ship’s clearances, that she 
slioidd pass by the place (at which 
5 lie was detained by the governor 


beyond the day nam^d in the war- 
ranty) to lake the orders of go- 
vernment ^90 

Thus also where an embarga was ac - 
tually published before -the ship 
sailed, and the captain, immediately 
after crossing the bar, returned to 
make a protest, and knowingly sent 
his ship into the embargo ; yet, as 
he swortt tliat he believed the em- 
bargo was to be taken off, the un- 
derwriter was held liable, 495 

What shall be a sailing from the port 
of London* Q. 497 

Sailing Instrnctmis. 

Essential to convoy. 493 4' seq. 

j 

i 

Sailors. 

Insurances on the wages of sailors are 

i forbidden. 14j 

Slaves, or any commodity to be re- 
ceived in lieu of wages by a sailor, 
cannot be insured. 15 

But the captain may insure goods 
which he has on board, or his 
share in the ship if he be part-ow- 
ner. 15 

The wearing apparel of the sailors is 
excepted from the allowance of 
salvage. 188 

Salt. 

The word Salt used in the memoran- 
dum of a policy of insurance has 
been held not to include SalUpetre. 

179 

Salvage. 

Salvage is an allowance made for 
saving a ship or goods, or both, 
from the dangers of the seas, fire, 
pirates or enemies ; it is also used 
sometimes to signify the thing it- 
self which saved. But the former 
is the sense in which it is here used. 

214 

In an action of trover, it has been 
held that the defendants might re- 
tain the goods till payment of sal- 
vage, as well as a taylor the cloaths 
which he has made. ibid. 

! When a ship has been wrecked, the 
3 A 3 law 
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law of England by various statutes ; 
declares, that reasonable salvage 
only shall he allowed to those who 
save the sliip or any of the goods ; 
and what shall be a reasonable al- 
lowance must be ascertained by 
three justices of the peace. 

Page 215 

The clause of 12 jinn. stat. 2. c. 18. 
referring the quantum of compen- 
sation to three justices oV the peace 
only applies to cases where appli- 
cation is made by or on behalf of 
the commander of any vessel in 
distress to certain public officers, 
and where the salvage is made 
through them and others employed 
by them. 218 

But now by 4-8 Geo. 3. 130. it is pro- 
vided, that in all cases the quantum 
of compensation shall be referred 
to three justices of the peace. 219 
If any prize taken from the enemy 
shall appear to have belonged to 
any of his majesty’s subjects, it 
shall be restored to the former ow- 
ner, upon his paying in lieu of 
salvage, one-eighth of the value if 
retaken by one of his majesty’s 
ships, but if retaken by a privateer, 
onc-sixth. 115. 225 

Wearing apparel of the master and 
seamen are always excepted from 
the allowance of salvage. 225 
The valuation of a ship and cargo, in 
order to ascertain the rate of sal- 
. vage, may be determined by the 
policies of insurance made on them 
respectively ; if there be no reason 
to suspect they are undervalued. 
If there be no policy, the real value 
must be proved by invoices, &c. 

ibid. 

Underwriters by their policy, express- 
ly undertake to bear all expences 
of salvage. ibid. 

In order to entitle the insured to re- 
cover expences of salvage, it is not 
necessary to state them in the de- 
claration, as ’a special breach of the 
policy. ibid. 

Thus in a declaration on a policy on 
goods, it s^ted, that the ship 
sprung a leak, and sunk in the 

13 


river, whereby the goods were 
spoiled. Lord Hardwicke held that 
under this declaration, the plaintiffs 
might give in evidence the ex- 
pences of salvage. • Poge 225 
But if the insurer pay to the insured 
such expences, and from particular 
circumstances, the loss be repaired 
by unexpected means, the insurer 
shall stand in the place of the in- 
sured, and receive the sum thus 
paid to atone for th. loss. 226. 250 
where the salvage is liigli, the other 
expences are great, and the object 
of the voyage is defeated, the in- 
sured is allowed to abandon to the 
insurer, and call upon him to con- 
tribute for a total loss. 227 

See Abandonment. 

There is neither average nor salvage 
upon a bottomry bond in England. 

628 

Aliter, in France and Denmark. 629 
Sea. Vide Perils of the Sea. 

Sea-Viorthiness. 

Every ship insured must, at the com- 
mencement of the insurance, be 
able to perform the voyage, unless 
some external accident should hap- 
pen, and if she have a latent defect 
wholly unknown to the parties, that 
will vacate the contract, and the 
insurers are discharged. 332 

Ship insured at and from, the policy 
is not void because the ship is un- 
der repair at the place to make her 
fit to go to sea. 344- n. (a) 

This arises from a tacit and implied 
warranty, that the ship shall be in 
a condition to perform the voyage. 

333 

But though the insurer ought to know 
whether she was sea-worthy or not 
at the time' she set out upon her 
voyage ; yet if it can be shewn 
that the decay to which the loss is 
attributable, did not commence till 
a period subsequent to the insu- 
rance, the underwriter will be lia- 
ble 
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ble if she should l>e lost ft few days 
after her departure. ^ 3^ 

If a ship become leaky immadiately 
after sailing, and founders without 
any visible cause, the jury may 
presuihe she was not 8ea*worthy. 

333 n. (a) 

The whole doctrine of sea-worthiness 
to be collected ft-om the case of 
the Mills frigate, which is fully 
stated from page 335 to 342, and 
see also 343, 344 

Where there is an insurance upon a 
ship at and^front, it is sufficient if 
she be sea- worthy at the time of 
sailing. 344 n. (a ) 

A ship sufficiently in repair and suf- 
ficiently manned for harbour exi- 
gencies, is protected under the 
word “ at.” ibid. 

The doctrine of sea-worthiness, as 
established by the law of Englaitd, 
is consonant to the laws of all com- 
mercial and maritime states in JSu- 
rope. 345 

No representation of the state of the 
ship need be made. 346 

Where the ship is not sea-worthy, the 
policy is void, as well where the 
insurance is upon the goods, as 
when it is upon the ship itself. 352 
But insufficiency in a former voyage 
will not vacate the contract. 346 
The ship must be properly equipped, 
have a sufficient crew, a captain and 
pilot of .competent skill. 347 

Must be so equipped as to be rendered 
as secure as possible from capture 
as well as from the^mVs of the sea. 

351 

Sentence. 

See the effect of the sentence of 
foreign courts considered. 520 

Set-off. 

Where a broker has been employed, 
underwriter cannot set-off amount 
of unpaid premiums in an action 
against him by assured. 38 

In actions by underwriters’ assignees 
or executors against broker, for 
premiums, broker cannot set-off 


t 

losses of prncipal, nnleas principal 
were named in the transaction. 

J^age 40, 41, 42 

See Admiralty.* 

Ship. 

The name of the ship must be in- 
serted in the policy. 20 

But if necessity require it, the ship 
may be changed in the course of 
the voyage, and the iiisurer- on the 
cargo continues liable. 24. 436 

Sometimes there are insurances on 
any ship or ships.” 21 

Such insurances are legal, and how 
applied. 22 

Simulated Papers. 

If a ship is condemned for carrying 
simulated papers xmthout leave, the 
underwriter is discharged; aider., 
if she carry them with leave. 531 

Slaves. 

Insurances on cargoes of slaves re- 
gulated. 33 

By 47 Geo. 3. c, 36, the slave trade 
abolished, and all insurances re- 
specting slaves prohibited. 34. n. 

Slip. 

Underwriter not bound by his name 
being put down upon a slip. 45. n. 

Slip being unstamped not receivable 
in evidence to contradict the po- 
licy. tbi 

Smuggling. 

Smuggling on his own account is an 
act of barratry in the master. 51 

An insurance upon a smuggling voy- 
age, prohibited by the revenue laws 
of this country, is void ; aliier, if 
merely against thq revenue laws of 


a foreign state. 359 • 

Stampsi 

Every policy of insurance must be 
duly stamped. ^ _43 

In what case# iterations in policy 
permitted by stamp act. 45 

3 A 4 As 
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As to stamps 6h policies against fire. 

Page 670 

Statutes cited. 
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Sufficiency. See title Sea-fwcfHhine^s. 

Storage. 

For bad stowage of the cargo the in- 
surer is not answerable. Page 32 

Stranding. 

Wliat shall be deemed a stranding 
within the memorandum^ by which 
no average loss on fruiti &c« is 
recoverable, unless the ship be 
stranded. 25, 177 

If the ship has been stranded, average 
losses may be recovered, though 
not a consequence of the stranding. 

157 

Running on piles of an embankment 
in a river, and resting there, is a 
stranding. 177 

^Survey. See Evidence^ Admiralty, 

T. 

Thieves. 

Q. Whether the insurers are answer- 
able for thefts committed by the 
people on board the ship ? 32 

They are expressly liable for thefts 
committed by external thieves. 33 

Time. 

No policy for time must be for a 
longer term than 12 months. 45 

In insurances upon time, the court, in 
their construction of them, has al- 
ways attended to the meaning of the 
parties, and a liberal exposition of 
the words of the contract. 99 

A policy was made on a letter of 
marque at and from Liverpool to 
Antigua y tvitk liberty to cruize six j 
xveeks ; the court held that this 
meant six successive weeks, and not 
a desultory cruising for six weeks 
at any time. 99 

Total Loss. 

A total loss in insurances does not al- 
ways mean that the property in- 
sured is irrecoverably lost or gone ; | 


I 

i but that, by some of the i>erils 
mentioned in the policy* it is in 
such a condition as to be of little 
use or value to the insured, and to 
justify him in abandoning his right 
to the insurer, and calling upon 
him to pay the whole of his in- 
surance. Page 159. 192 

In a total loss, properly so called, the 
prime cost of the jwoperty insured, 
or the value in the policy, must be 
paid by the underwriter. 159 
Where the policy is a valued one, it 
is only necessary to prove that the 
goods were on board at the time of 
the loss. 165 

Where it is an open policy, the value 
must also be proved. ibid. 

The insured may call upon the un- 
derwriter for a total loss, if the 
voyage be absolutely lost, or npt 
worth pursuing: if the salvage 
amount to half the value; or if 
further expence be necessary, and 
the underwriter will not engage at 
all events to bear that expence. 

231 

The right to abandon must depend 
on the nature of the case at the 
time of the action brought, or at 
the time of the offer to abandon ; 
and therefore if at the time advice 
is received of the loss, it appear 
peril is over and the thing is in 
safety, the insured has no right to 
abandon. 231.236 

Thus, in a case where there was a 
capture and recapture, and it was 
stated that, at the time of the offer 
to abandon, the ship was safe irt 
port, and had sustained no damage, 
the court held that the insured had 
no right to abandon. 234 

But if the underwriter pay for a total 
loss, and it afterwards turn out to 
be but partial, the insured shall 
not be obliged toVefund: but the 
insurer shall stand in his place for ' 
the benefit of salvage. 250 

Where neither the thing insured nor 
the voyage is lost^ the insured can- 
not abandon. 257 

A vessel insured for six months is 
captured and sold by the captors, 

and 



722 


TROVER. 


VENICE. 


r 

and purchased by the captain for 
the original owners, this is only a 
partial loss ; though otherwise if 
the assured had abandoned, when 
carried "into port in the enemy's 
possession. 258 

Trover. 

Trover will lie for a poliqy, at the 
suit of the insured, if it be wrong- 
fully withheld from him. 4* 

In trover, a defendant may in evi- 
ddlicc justify tlic^ retainer of the 
goods till payment of salvage. 214 

U. 

Undervoriier. See Insurer. 

Usage. ^ 

In the construction of policies no rule 
has been more frequently followed 
than the usage of trade with respect 
to the voyage insured. 49 

As to usage upon a warranty of con- 
voy. 53 

Upon an insurance on goods to Za- 
hradoret and till they were safely 
landed, the insurers were held lia- 
ble, on account of the usage, al- 
though the loss did not happen till 
a month after the ship’s arrival, the 
crew having been all that time em- 
ployed in fishing, and never having 
unloaded the goods but at leisure 
times. 7l 

Goods, while on board launches, pro- 
tected by a policy from N. to C. 
till discharged and safely landed^ 
such being the usual method of 
carrying on that trade. 30 n. 

As to the Usage in East India Voyages^ 
Sec title East India Voyages. 

V. 

valuation. 

In a total loss, the underwriter must 
pay the amount of the prime cost 
of the propiprty insured, or the 
value mendbiied in the policy. 159 
So if part of tlie cargo, capable of a 


distinct valuation, te totally lost, 
the insurer must pay the whole 
prime cost of the part so lost. 

Page 159 

In case of a partial loss, when the 
policy is valued, the rule for esti- 
mating the damage, is to ascertain 
whether the goods be a third or 
fourth worse when they arrived at 
the port of delivery ; and then the 
underwriter must pay a third or 
fourth of the value in the policy, 
without regard to the rise or fall of 
the market. 165 

When the valuation is not stated in 
the policy, the invoice of the cost, 
with addition of all charges, and 
the premium of insurance, is the 
foundation upon which the loss shall 
be computed. ibid. 

Valued Policy. 

In valued policies, the value of the 
property insured is inserted at the 
time of making the contract, and 
upon a trial, it is not nectsssary to 
go into the proof of the value, be- 
cause it is admitted by the policy. 

1. J65 

It is in such a case only necessary to 
prove that the property was on 
board. ’ ibid. 

Where the loss is partial, the value 
in the policy can be no guide to as- 
certain the damage; and it must be- 
come a subject of proof, as in the 
case of an open policy. ibid. 

A valued policy is not a wager policy. 

171.401 

In a valued policy, it is only neces- 
sary to prove some interest to take 
it out of the statute 19 Geo. 2. c. 37* 

171 

If used merely as a cover to a wager, 
such an evasion would not be allow- 
ed to defeat the statute. 171. 401 

After a judgment by default upon a 
valued policy, the plaintiff’s title to 
recover is confessed, and the amount 
of the damage is fixed in the policy. 

198.401 

Venice. 

Origin and progress of that republic. 

Introd. XX. 

Void 
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f^id Policies. 

The name of the person actually in» 
terested must be inserted in the 
policy, or the name of the agent 
effecting it, as agent ; otherwise 
the policy is void. 18 

If a policy is executed in the printed 
form and the blanks afterwards 
filled up, and signed by some under* 
derwriters only, this does not bind 
those who do not sign. 18 n.(a) 
Wlien the principal resides abroad, 
the agent so effecting the policy 
must live in England. Qu. 19.20 
But now it is sumcient to insert the 
name of the person actually inter- 
ested, or that of the consignor or 
consignee of the goods, or thenames 
of those receiving the orders to in- 
sure, or who shall give directions to 
effect the insurance. 19. 20 

Policies are rendered void ah initio, 
by the least shadow of fraud or 
undue concealment. 283 

Cases of fraud with respect to policies 
arc liable to a three-fold division. 
1st. The allegatin falsi. 2d. The 
suppressio veri ; 3d. Misrepresenta- 
tion. The latter, though it happen 
by mistake, if in a material part, 
will render the policy void as much 
as actual fraud. 284 

. Sec title j. raud. 

Every ship insured must, at the com- 
mencement of the insurance, be 
able to perform the voyage, unless 
.some external accident should hap- 
pen and if she have a latent defect; 
wholly unknown to the parties, that 
will vacate the contract, and the 
insurers are discharged. 332 

See title Sea^Worthiness. 

Whenever an insurance is made on a 
voyage expressly prohibited by the 
common, statute, or maritime law 
of this country, the policy is void. 

353 

See iiXXe Illegal Voyages, 

.All insurances upon commodities, the 


WAGER POILCIES. 723 

impurtatioB or exportation of whidi 
is prohibited by law, are void. 

Pagem 

See title ProhibitedsGoods. 

By statute 19 Geo. 2. c. 87. it was de- 
clared, that insurances made on 
ships or goods, internet or no inte- 
rest, or toitkout Jarther "proaf of in- 
terest \han the policy, or by may of 
gaming, or magenng, or without* 
. benefit of salvage to the insurer, 
should be nuikand void. 397 

See title Wager Policies. 

It is, by the same statute, declared 
unlawful to make re-assurance, un- 
less the first assurer should be in- 
solvent, become a bankrupt, or die; 
in either of which cases such assu- 
rer, his executors, administrators, 
and assigns, might make re-assu- 
rance to the amount before by him 
assured, expressing in the policy 
that is a re-assurance. 419 

See title Re-assurance. 

W. 

Wager Policies, 

See Interest Insurable. 

In wager policies, the performance qf 
the voyage in a reasonable time 
and manner, and not the bare exist- 
, ence of the ship or cargo, is the ob- 
ject of the insurance. 393 

These policies being contradictory to 
the real nature of a policy, which 
is a contract of indemnity, were 
originally bad. -394 

They were introduced into England 
since the Revolution. ibid. 

But the courts of justice looked on 
them with a jealous eye ; and the* 
t courts of equit}^ still considered 
j them as void. ibid. 

Thus a policy was decreed to be de- 
livered up where the insured had 
I no interest in the ship or cargo, 

I except as a lender on bottomry, for 
! which he had a bond. 395 
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Where a man had insured goods by 
agreement valued at 600/. and not 
to he obliged to prove any interest^ 
the Cluincellor ordered the defend- 
ant to discover what goods he had 
on board. 

The great distinction between tntereat 
and wager policies was, that in the 
former, the insured recovered for 
the loss actually sustained, Vhether 
it was a total or partial loss ; in the 
latter he could never recover but 
for a total loss. ^ ibid. 

fey the statute of 19 Geo. 2. c. 37. it 
was enacted, that insurances made on 
ships or goods , or 7io iniercst^ 
or without farther proof of interest 
than the policy y or by way of 
or wagering^ or without benejit of 
salvage to the itisurer, should be null 
and V oid. 397 

There is an exception for insurances | 
on private ships of war, fitted out 
solely to cruize against IHs Mujes- j 
ty’s enemies. ibid. 

It was also provided, that any mer- j 
chandizes or effects from any ports 
or places in Europe or Americaj in 
the possession of the crowns of Spain 
or Portugal, may be insured in 
such way or manner as if this act 
had not been made. 398 

This statute has been frequently held 
not to extend to insurances of for- 
eign property, on foreign ships. 399 
A count in a declaration averring 
that the plaintiffs, as commissioners 
appointed by His Majesty, under 
an act of parliament for the dis- 
posal of Dutch ships and effects, 
made the insurance; and that the 
said ships, or any of them, were not 
belonging, to His Majesty, or any of 
his subjects, was holden to be good, 
within the statute. 400 

A valued policy is not a wager policy ; 

^ .for he must prove sopie interest, 
although he need not prove the 
value of his interest. 401 

If a valued policy were used merely as 
a cover to a wager, in order to evade 
the statute, it would be void. ibid. 
An insurance in the profits expected 
,to arise from a cargo of molasses, 
belonging to the plaintiffs, was held 

/ 


to be good; ailbough there was 
clause declaring, that in case oi’ 
loss, the profits should be valued at 
1000/. without any other voucher 
than the policy.*' Page 402 

Profits to arise on the sale of a cargo 
of goods, an insurable interest. 403 
Commission and privileges of captain 
in African trade insurable. 404 
When the obtaining of a cargo Is only 
an expectation, the commission of 
the consignee is not insurable. 405 
An insurance being made on any of 
the packet boats that should sail 
from Lisbon to Falmouth, or such 
other port in England as His Majesty 
should direct, for <)ncyear, upon any 
kind of goods and merchandizes 
whatsoever; it was agreed that the 
goods and merchandizes should be 
valued at the sum insured, without 
further proof of interest than the 
policy. The court held that this 
w as a policy of a mixed nature, and 
that the insured might recover, ibid.. 
Upon a joint capture by the army and 
navy, the officers and crew of the 
ships, before condemnation, have 
an insurable interest, by virtue of 
the prize acts, which usually passes 
at the commencement of a war. 406 
So also the commissioners for the care 
and disposal of Dutch effects have 
an insurable interest in Dut<ji ships 
and effects seized at sea for the pur- 
pose of bringing into the ports of 
this kingdom, and a count averring 
that they were interested as suck 
commissioners was holden to be good. 

400 

An insurance made without the know- 
ledge of the assured may subse- 
quently be ratified by him. 411 
But if the jury find that it was made 
on account of the captors of a ship, 
it excludes all consideration, whe- 
ther a count can be sustained averr- 
ing interest in the crown. ibid.- 
The indorsees of a bill of lading may 
insure. ibid. 

But all insurances, made by persons 
having no interest in the event, 
about which they insure, or without 
reference to any property on boards 
are merely wagers, and are void. 

ibidm. 
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Thus where tl\ defendant, in conside- i 
ration of 20/. paid by the plaintiff', 
undertook that the ship should save 
her passage to China that season or 
that he u^ould pay 1300/. within one 
month after the arrival of the said 
ship in the river Thames ; the con- 
tract was held to be void, although 
the plaintiff* had some goods on 
board. Pa}^c 

The plaintiffs had lent 26,000/. on 
bond, to a captain of an East-India- 
man, and insured the ship and cargo 
to that amount, and in case of loss 
710 other proof (f interest to be re* 

? nired than the exhibition of the said 
and. The contrtict was held to be 
void. 413 

The third section of the statute rela- 
tive to insurances, from any ports 
or places in Europe or America, in 
the possession of Spain or Portugal, 
is founded on the regulations of 
those courts ; but it is loosely 
worded. 416 

Wages. 

No master or owner of any merchant 
ship shall pay to any seamen beyond 
the seas, any money on account 
of wages, exceeding a half of the 
wages due at the time of such pay- 
ment, till the ship shall return to 
Great Britain or Ireland. 14 

Insurances on thexvages of seamen are 
forbidden. 15 

Slaves, or any commodity to be re- 
ceived by a sailor in Jieu of wages, 
cannot be insured. ibid. 

But the captain may insure goods, 
which he has on board, or his share 
in the ship, if he be a part owner. 

ibid* 

Extraordinary tvages paid to seamen 
during a detention to repair, or a 
detention by an embargo, cannot 
be recovered against the insurers j 
on the ship or cargo. 89. 91 I 

Q. Whether they are cxpences that 
will fall under the denomination of 
a general average ? 206, 7 

jSailors' wages are not liable to contri- 
bution in a case of general average. 

207 


Warranties mpUed. ee title Sea* 
xourthiness* 

Waryanty. 

A warranty in a policy olP insurance,, 
is a condition or a contingency, 
that a certain thing shall be done^ 
or happen ; and unless that is per- 
formed, there is no valid contract. 

• Page 476 

It is immaterial for what end the war- ♦ 
ranty is inserted in the contract ; 
but being iit^rted it becomes a 
binding condition upon the insured, 
and he must shew a literal com- 
pliance with it. 477 

It is no matter whether the loss hap- 
pen in consequence of the breach 
of warranty or not ; for the very 
meaning of inserting a warranty is 
to preclude all enquiry about its 
materiality. ibid. 

But as warranties - are strictly con- 
strued in order to discharge the 
underwriter, so also they shall be 
strictly construed in favour of the 
insured. ibid* 

It is also immaterial to what cause the * 
non-compliance is to be attributed ; 
for although it might be owing to 
I wise and prudential reasons, the 
policy is avoided. 478 

In this strict and literal compliance 
with the terms of a warranty con- 
sists the difference between a war- 
ranty and representation. * See title 
Fraud* ibid. 

In order to make xjoritten instructions 
binding as a warranty, they must 
appear on the face of, and make a 
part of the policy. 479 

If a policy refer to printed proposals, 
they are to be considered as part 
of the policy. ibid. 

505 n. (a) 

Even though a writtjpn paper be wapt 
up in the ^policy, and snewn to tne» 
underwriters at the time of sub- 
scribing ; or ev^ though it he 
xjcafered to the policy^ it is not a 
warranty but a representation. 479 
Thus when evidence was offered to 
prove that a paper enclosed was 
alw^ays deemed a part of the po- 
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liey. Lord Man^eld refused to hear 
it. 4'79 

A warranty written in the margin 
of the policy is ‘considered to be 
equally binding, and liable to the 
same strict construction, as if writ- 
ten on the body of the policy. 480 
Words written transversely on the 
policy were held to be a warranty. 

ibid. 

If a man warrant to sail on a particu- 
^ lar day> and be guilty of a breach 
of that warranty, underwriter is 
' no Jonger answeratSie. 483 

This rule holds though the ship be 
delayed, for the best and wisest 
reasons, or even though she be de- 
tained by legal force. ibid. 

This rule is adopted by' foreign 
writers. 484 

If the warranty be to sail (ffier a spe- 
cific day, and. the ship sail before, 
the policy is equally avoided as in 
the rorraor case. 485 

Upon a warranty to sail on or before 
a particular day, if the ship sail 
before the day from her port of 
loading, mith (M her cargo and clear- 
ances on board, to the usual place 
of rendezvous at^ another part of 
the island, merely for the sake of 
joining convoy, it is a compliance 
with the warranty, though she be 
afterwards detained there by an 
embargo beyond the day. ibid. | 
But if her cargo was not complete, 
it would not be a commencement of 
the voyage. 486 

When a S(hip leaves her port of load- 
ing, having a full and complete 
cargo on board, and having no 
other view but the safest mode of | 
sailing to her port of delivery, her 
voyage must be said to commence 
from her departure from that port 

490 

The same dodtrine was advanced, 

* even thou^ it was a condition in- 
serted in one the ship’s clear- 
ances, that she should pass by the 
place (at which she was detained by 
the governor beyond the day named 
in the warran^fr ) to take the orders 
of government. ibid. 

Thus also an fiinl^go was actually 


L-Y. 

published, before tttb ship sailed, 
and the captain immediately after 
crossing the bar, returned to make 
a protest, and knowingly sent hi.s 
ship into the embargo, yet as he 
swore, that he believed the em- 
bargo would be immediately taken 
off, the underwriter was held liable. 

Page 495 
Where the warranty is to depart on or 
before a given day, she must be ac- 
tually out of the port. 496 

How far the port of London extends 
in this sense, has not been decided, 
or whether a departure from the 
custom-house, or from Gravesend, 
is requisite to satisfy the policy. 

497 

If the insured warrant that the vessel 
shall depart with convoy and it do 
not ; the policy is defeated and the 
underwriter is not responsible, ibid. 
A convoy moans a naval force, under 
the command of that person whom 
government may happen to appoint. 

498. 499 

Regulated by government and usage. 

500. 510 

See title Convoy. 

Therefore where a ship put herself 
under the direction of a man of war 
till she should join the convoy, 
which had left the usual place of 
rendezvous before she arrived there ; 
it was held not to be a departure 
with convoy, although she, in fact, 
joined, and was lost in a storm. 

498 

Alifer, if such ship was part of the 
Convoy. 500 

Q. Whether sailing orders from the 
commander-in-chief to the particu- 
lar ships are necessary to constitute 
a convoy ? 500- .502 n. 

A convoy appointed by the Admiral, 
commanding in chief upon a sta- 
tion abroad, is a convoy appointed 
by government. 503 

A sailing with convoy from the usual 
place of rendezvous, as Spithead 
or the Dawns for the port of Lon- ' 
cion, is a departure with convoy, 
witliin the meaning of such a war- 
ranty. 504 

Although 
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Although thj^words used generally 
are ‘‘ to depart with convo}^’^ or, 
to 'Sail with convoy,” yet it ex- 
tends to sail with convoy through- 
out the voyage. 505 

But an unforeseen separation from 
convoy is an accident tp which the 
underwriter is liable. 508 

So held where a’ ship was separated 
from her convoy by storm, prevent- 
ed from rejoining it, and was lost. 

509 

Even where the ship has, by tem- 
pestuous weather, been prevented 
from joining the convoy, at least 
so as to receive the orders of the 
commander of the ships of war, if 
she do every thing in her power to 
effect it, it shall be deemed a sail- 
ing with convoy. 509 

Otherwise, if the not joining be owing 
to the negligence and delay of the 
captain. 510 

As where repeated signals for sailing 
had been made the night before, 
and continued next day from 7 till 
12 ; notwithstanding which the ship 
insured did not sail till two hours 
after. ibid. 

If a man warrant the property to be 
neutral, and it is not, the policy is 
void ab initio. 515 

In an insurance upon goods, the in- 
sured warranted the ship and goods 
to be .neutral ; it was expressly 
found by the jury that they were 
not neutral. The court therefore, 
though the loss happened by storms, 
and not by capture, declared that 
the contract was void. 516 

The ship of an American by birth re- 
siding in England is not to be con- 
sidered American property within 
the meaning of a warranty to that 
effect. 517 

If the ship and property are neutral 
at the time when the risk com- 


^ WRITTEN CLAUSE. 

mences, th^ is a sufficient compli- 
ance with a warranty of neutrality. 

Page 517 

The insurer taketf upon himself the 
risk of war and peace. • * 517 

If the property be neutral at the time 
of sailing, and a war break out the 
I next day, the insurer is liable* 518 
How far what is said by the broker 
when tjie names of the underwriters 
are put upon a slip, binds the as- 
sured. 531 

As to the effect of the sentence of a 
foreign court%f Admiralty, upon 
the question of neutrality, see Ad^ 
miralty. 

Of warranty in a life insurance, see 
title Lives. 

Wearing Apparel. 

Do not contribute to a general aver- 
ag e. 209 

Wisbiij/y Latos 

An account of them. Introd. xxviii 
They mention insurances. Introd. xxix 

Witnesses. See Evidence. 

Wool. See Prohibited Goods. 

Wreck. 

. / 

In cases of wreck a reasonable salvage 
shall be allowed to those who save 
the ship, or any of the goods, to be 
ascertained by three justices of the 
peace. 215 

Of felony in cases of wreck, vide title 
Felony. 

Written Clause. 

The voritten clause in a policy will 
controul the printed^ words. 4. 5. 


THE END. 
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